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YK 346.56

IIPABOBUM PEXXUM IHTEPHET-MATA3HHA

Binauxk O. M.,

JOKTOP IOPUAMYHUX HAYK, IIpodecop, YAEH-
kopecrionaeHT HAITpH Ykpainu, roaA0OBHUN HayKOBUM
CHiBPOOITHUK BiIiAy ITPAaBOBOTO 3a0e3I1eYeHHS
PHUHKOBOI eKOHOMiKHN HayKoBO-40CAITHOTO iHCTUTYTY
IIPUBATHOIO IIpaBa i MiAIIPUEMHUIITBA iMeHi
akanemika @. I'. Bypuaka HAIIpH Ykpainu
(Kwis)

Cmammst npusueHa aKmyaibHilli npobemi eneKmpoHHOL
mopeienli 3 MmouKu 30pY 3aXUCMY Npag CnosKUuBauis.
AHaniByromecst npaui OOCTOHUKI8 YUX BIOHOCUH — SIK
meopemuKis, max i NPaKmuKig — 10pucmis, eKoHOMICMIS,
npeocmasHuUKIi8 MexHiuHUX Hayk. 3’sicosyembcst npasosa npupooa
IHmepHem-mazasuHy, SKU NOMUNKOBO CNPULLMAEMbBCS. He JuuUe
cnoskusauamu, a t oKkpemumu 0oCoHUKamMU, K cyb’ekm 6i0HOCUH e-
mopeigni Pazom 3 mum, IHmepHem-mazasuH — ye 6izHecosull 8eb-catim,
U0 CMBOPHOEMBLCSL 8 NEeBHOMY NOpPsiOKY 1 SUKOPUCMOBYEMBCSL OIS
PerIamMy8aHHs. ma npooarky moeapis cnoxkusauam. B 3axoHooascmai
(30xpema, 3arxoHi Yipairu L Ipo eneKmpoHHY KoOMepUiror) 8I0CYMHI UimKi
ma 3po3ymini CnoXKUBAUAM NOJIOXKEHHsT npo IHmepHem-mazasuH sk
ocobnugy Kamezopito MailHa, W0 HANCKUMb 00 HeMAMepialbHUX
aKmugig, 3 BU3HAUEHHSIM Ti020 NPAaso8o20 peXkKumy (NopsioKy CmMaopeHHsL
ma UKOPUCMAHHSY, A MAaKOXK ocobusocmeil nNpaso8oz0 CMAHOSULUE
lioeo enacHuka (npasa ma 0008’s13KU, NO8’SI3AHL 3i CMBOPEeHHSM ma
BUKOPUCMAHHAM MAaKo20 axmugy). BnacHuxu maxozo pecypcy moxkyme
8UKOPUCOBYBAMIL PI3HI CXemu opeaHizayii IHmepHem-mopeiani, 8 m.u.
wisxom: 8idnpasku moeapis (a) be3nocepedHso 3i ceoix ckaadig abo (6) 3i
cknady 8020 nocmauabHUKa/ supobHuxa. Ilpome cnoxusau Hepiorxo
CBOEUACHO HEe OMpuMye HEPOPMAUIO NPo PaKmuuHo20 Npooasus 3
8I0N0BIOHUM i 8I003epKANeHHAM 8 002080pL KYNIBM-NPOOAIKY, ULO
CMBoproe NepetKoou NPU 3axXUCmi tiozo (CnoXKusaua) npas ma iHmepecia
Y pasi ix nopywerHs. Y 38°13Ky 3 6I0CYmMHICmMio 8 3aKoH00as8cmsi YKpaitu
epeKmusHUX NpPasosuUX MEexXaHiaMie, Wo 3abe3neuyioms iHmepecu
cnoxxueauie Yy cgepi e-mopeieni, NPONOHYEMbCst  OONOSHUMU
TI'ocnodapcevruii kooekce Yrpainu ma 3axoH d Ipo eneKkmpoHHY KOMEPYro»
HU3KOIO HOBUX NOJIOXKEHb, WO MaAmb 3abesneuumi nposopicmo
BIOHOCUH  e-mopeigni 3 BUKOPUCMAHHSM  IHMmepHem-mazasuHis,
8I0N0BIOAILHICMb  iX 8NACHUKI8E Y pasi NOPYUWEHHSI HUMU Npas
cnoxxueauis, a Hacamnepeo — BUSHAUUMU Npagosuli pexxum IHmepHem—
MORA3UHY K MAUHA, WO HANeKUMb 00 HeMamepiatbHUX aKmusis,
8KIOUAIOUU  NOPSIOOK 1020 CMBOPEHHsT ma BUKOPUCMAHHSL 8
mopeo8esibHill Ois/IbHOCMIL MA N0 A3AHL 3 YUM 0008 °s13KU 11020 8NIACHUKA.

KaAro4oBi cAaoBa: eAeKTPOHHA TOPTiBAd/e-ToOpriBad, [HTepHeT-MarasuH, Irpasa
CIIOKMBaYiB, BJIOCKOHAAEHHS 3aKOHO/IaBCTBA.
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BCTVYII

3araAbHOI0 CBITOBOIO TEHAEHIEI y cdepi EKOHOMIKH € PO3BUTOK
[HTepHET-TOPTiBAlI, III0 CTPIMKO IIOUIMpPHAACH 3aBAIKH BHUKOPHCTAHHIM
iH(popMAaIliHHO-KOMYHIKAIIIiTHUX TEXHOAOTIH 3 HaJaHHAM HHU3KH IepeBar K AT
OpPOAAaBIIiB (LiaogoOOBE MPOIIOHYBaHHS TOBapiB HEOOMEKEHOMY  KOAY
CIIOKMBAYiB; HUXKYiI BHTpPATU Ha OpraHisallilo Ta BeIEHHSI TOPTiBAi, pekaamy
TOBapiB), TaK i JAS CIIOKHBAaYiB (IIMPOKUH aCOPTUMEHT TOBapiB Ta IIBUAKUN ix
omyk Oe3 mepepB i BUXIAHMX; HUXKYI IiHM, HiXK y 3BHYaWHUX MarasnHax;
€KOHOMisl yacy Ha IIOKYIIKHM; 3pYy4HICTh omaaTH). Pazom 3 TuM, eAeKTpoOHHa
TOPTIBAS (Daai — e-TOpPriBasl) 3 BUKOPHUCTAHHAM [HTEepHET-MarasuHiB MoXe OyTH
PHU3HUKOBAHOIO OAG CIIOXKHBAadYiB, III0 3yMOBAEHO IIHPOKUMH MOXKAHWBOCTSIMHU
iHopMaIiTHO-KOMYHIKaITiHHUX TEXHOAOTIH, Ha IKUX OyAyETHCH TaKa TOPTiBAS,
IIporaAHaMU B IIPaBOBOMY PEryAIOBaHHI BiTHOCHH €-TOPTiBAi i, BiAIIOBiZHO,
O6pakoM e(peKTHBHHX IIPABOBUX MEXaHIi3MiB II0I0 3anobiraHHs 3A0BXKUBaHbL B
mii cepi. 3azHadyeHi OOCTABHHHU CBigdaTh IIPO AKTYAABHICTH OCAIIZKEHHS
BiZHOCHH €e-TOPTriBAi, 10 TTOTPEOYIOTh KOMIIAEKCHOTO ITiAXOAY Ta ydacTi B HHUX
IIPEeICTABHUKIB HE AHWIIIE IIPABOBHX, & ¥ TEXHIYHUX Ta iHIINX HayK, LI0 Mae
3a0e3reunTy ypaxyBaHHs CIIeIIU@IKH TaKUX TEXHOAOTIH B ITpolleci IpaBOBOTO
peryAloBaHHS 3a3Ha4YeHUX BiTHOCUH. BTiM, MeTOI0 IIi€l CTaTTi € BUSIBACHHS caMe
IPaBOBUX HPOOAEM PETyAIOBAHHS, IOB’d3aHUX 3 BUKOPHCTAHHSAM B €-TOPTiBAi
TaKOTO PECypCy, 9K IHTepHeT-MarasuH.

MATEPIAAH TA METOOH

Y 3B’I3Ky 3 YMM IIpoaHaAi30BaHO IIpalli JOCAITHUKIB 3raflaHuX BiTHOCHH (9K
IIPaBO3HABIIB, TaK i INPEACTAaBHHKIB IHIIUX HayK), iX (BiZHOCHH) HOpMaTHBHO-
IIpaBOBE PETrYAIOBaHHS, MaTepiaal IIPAKTHUKH, BUSBACHO IIPOTAAMHH B IIPABOBOMY
PEeryAOBaHHI, HarpaidoBaHO peKoOMeHpaallil moao ix ycyHeHHs. [Ipu oMy 6yao
BUKOPHUCTAHO HHU3KY HAYKOBUX METOMIB i, HAacaMIIepen, METOAN aHaAi3 Ta CUHTESY,
110 J03BOAWAM BCTAHOBUTH MICIIE Ta POAb |HTepHeET-MarasuHy B CTPYKTYpi e-
TOPTiBAl, a TaKOXK METOAM TAyMadeHHS (IIpH BHUSIBAEHHI IIpaBOBOi IIpHPOAHU
[HTepHeT-MarasuHy, BiZoOpaskeHHMX Ta  I[POITHOPOBAHUX  3aKOHOOABIIEM),
[iaAeKTUYHUH (11010 PO3BUTKY 3a3HA4YE€HUX BiIHOCHH, Ha SKi 3aKOHOJAABElIb Mae
BYaCHO pearyBaTH), CUCTEMHUH (IIpHU 3€ICyBaHHi 3aCTOCYBaHHSI Pi3HUX CXEM e-
TOPTiBAI IIpM BHUKOPHCTaHHiI |HTEepHeT-MarasuHiB), MeETOZ y3araAbHEHHS,
BUKOPUCTAHHA SIKOTO [IOIIOMOTAO BCTAHOBUTH OCHOBHiI BAacTHUBOCTI I[HTepHET-
MarasyHy {K OCOOAMBOi KaTteropii MaiiHa Ta IIOB'd3aHi 3 IIMM OOOBI3KH HMOTO
BAAQCHHUKA/KOpHCTyBaya, III0, CBOEIO YEProl, [J03BOAMAO C(opMyArOBaTHU
IIPOIIO3UILIii IITOA0 BAOCKOHAAEHHS ITPABOBOIO PETYAIOBAHHS ITUX BiTHOCHH.

OBI'OBOPEHHS TA PE3SYABTATH

B. 3Bacc [1] BU3Hauae OCHOBHI 03HaKU €-TOPTiBAi: BEIEThCS HA €AEKTPOHHUX
TOPTrOBEABHHUX MalJaHIUKAaX (UM PUHKAX), OPIEHTOBAHUX HAa CIIOXKHUBAYiB; BKAIOYAE
KPYIIHi TOProBeAbHI IIEHTPH, TOPIrOBEABHI IIAAT(OPMH [IAS CIOXKUBAYiB,
OaraTokKaHaAbHI puTeiiaepH (opraHisarlii, 1110 3aiiMaeThCs PO3APIOHUM ITPOJaKEM
TOBapiB IIHMPOKOIO BXKUTKY) 1 YHCAEHHI IHTepHeT-MarasuHH; 3aBOSKHU
BCTAHOBA€HHIO HAaIliBIIOCTiHHUX AQHITIOKKIB IIOCTaBOK Xab-KOMIIaHil OTOYyIOTH
cebe mMoOCTaYaAbHHUKAMH, III0 BUKOHYIOTH OIABIIICTE BHUPOOHUYHX 3aBHAHb i
IOCTAYalOTh TOBapU Ta IIOCAYTH IIEHTPAABHIH (ipMi; 3pPOCTAHHIO €-TOPTiBAi
CIIPUSIIOTh €A€KTPOHHI KaTaAOTH i IOIIYKOBi CUCTEMH OAs ITOUIYKY iHopMmalii B
IaTepHeTi, mporpaMHi areHTH abo 60TH, 1110 Aif0TH aBTOHOMHO JAS ITOIIYKY TOBapy
B CHCTeMi, ITocAyTH ITUPoBoi ayTeHTH(IKALTil, 1110 FTapaHTYIOTh iIeHTUYHICTD Yepes
Iareprer. Pazom 3 TuMm, B Iliii cdepi, iCHyIOTH iCTOTHI PHU3UKH O€3leKU AT
YYaCHUKIB IIMX BIIHOCHH y pa3i HemoOpOCOBICHOCTI ITapTHepa/KOHTpPareHTa,
30KpeMa, OAd MOKYIIIB (00 SKOCTi, KOMIAEKTHOCTi, OTPUMAaHHS 3asBAE€HOTO
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TOBapPy, MOXKAMBOCTI HOoro 0OMiHYy YM IIOBEpHEHHs, BiAIITKOMyBAHHS ITOB’I3aHUX 3
UM 30UTKIB, BUTOKY KOHDiAeHIiHiHOoI iHdopMmariii Toio). Ik 3a3Havyae B. 3Bacc,
Ha abCoAIOTHY Oe3rieKy B Iiitf cdpepi BasKKO CIOAIBATHCH, HiATBEPIPKEHHSIM YOIO €
YHCA€HHI 3A0BXKUBaHHS (IPO IIO0 CBiMYUTH 9K 3apyOixkHa [2], Tak i BiTYM3HAHA
npaktuka [3; 4] QyHKIIOHyBaHHA [HTepHeT-Mara3uHiB). L{uM 3A0BXUBaHHIM
CIIPUSIOTh HE AUIIE MOXKAWBOCTI 3raflaHUX TEXHOAOTIH, ase ¥ HH3Ka IHIIUX
ob6CTaBMH: HENOCTATHE HOPMATHUBHO-IIPABOBE PETYAIOBAHHS, IO HE BCTHTa€E 3a
PO3BUTKOM y cdepi €eKOHOMIKH 3aCTOCYBaHHIO iH(OpPMAIiHO-KOMYHIKAI[iHHHIX
TEXHOAOTIM 1, BIAIOBiIHO, BYACHOMY 3aKpilIAEHHIO B akKTax 3aKOHOJAaBCTBa
e(peKTHBHUX 3aco0iB, 10, 3 OOHOTO OOKYy, CTHMYAIOIOTH CYCIIIABHO KOPHCHE
BUKOPHCTAHHS TaKWX TEXHOAOTIH, a 3 IHIIIOr0 — CTBOPIOIOTH Oap‘epm mad
3ari00iraHHs  3AOBXKUWBAHHS HUMH. 3a3HadeHi oOCTaBHHM CBig4aTh IIPO
aKTyaABHICTH ITPoOAEMU BUKOPHCTAHHS y cepi eKOHOMIKM [HTepHeT-MarasuHiB,
1110 TIOCHAIOETHCS 1 HEIOCTATHBOIO YBArolo 10 ii po3B’d3aHHs BUEHUX-IIPABO3HABIIIB,
AUINIe [edKi 3 dKUX BUIBAGIOTE OKpeMi acleKTH iHTepHeT-TopriBai (B.

XKenixoBcrkuii [5] H.l'oaybeBa [6] — K CKAamoOBOi €AEKTPOHHOI KoMmepitii, M.
KysbMmina [7], O. M. fI3BiHCBEKA [8] — B pakypci 3aXUCTy IIpaB ClIoKuBayiB, B. ByHT
[9], O.'yce [10; 11] — momo IpoLEAypU CTBOPEHHHA IHTEpHET-MarasuHiB, iX

oriogaTkKyBaHHs, A.M.HoBuiibkutii [12] — 111010 MizKHapOJHOTO TOCBiAY PEeTyAIOBaHHI
iHTEepHeT-BimHOCHH). Pa3zoM 3 TuM, IIpaBOBUH peXXuM I[HTepHET-MarasuHiB
3aAMMIAETECS MAaAOOCAIKEHUM, a IX crenmdikKy 3 TOYKH 30pPy 3aCTOCOBYBAHUX
TEXHOAOTIM — 3a3BHYail MOXKHa IIPOCAIAKYBaTH II0 IIpalgx IIpeNCTaBHUKIB
TexXHIiYHMX HayK (A. Bacuaroka [13] ta €. 10. Ayk’asHenka [14|, 30kpema), IOpHUCTiB-
npakTukiB [10; 11], mogaTKoBUX €KCIIEPTiB [15].

3akoH Ykpainu «[1po eAeKTpoHHY KoMePpILito» [16], akuii MaB O BperyAroBaTH
OCHOBHI aCHeKTH BiITHOCHH IIO/I0 OO’€KTIB, SIKi BUKOPHUCTOBYIOTBECS B [HTEpHET-
TOPriBAi, BKAIOYHO 3 [HTepHeT-MaraspHamu, MIiCTHUTBH AWIIIe KOPOTKE BHU3HAYEHHH
Iareprer-Marazuny (masi — IM) gk 3aco0y nag mpencraBAeHHA abo peaaisartii
TOBapy, POOOTH YU ITOCAYTH IIASIXOM BUMHEHHS €A€KTPOHHOIO IIPAaBOYMHY (M. 8 4.
1 cr. 3), He mpUAiASIIOYHN yBary (a) Ipoleaypi CTBOPEHHS TAKOI0 PECypPCy, BKAIOYHO
3 HOoro peecrpatii€ro, (0) IIpaBoBoMy CTAaHOBHIILY HOro BAaCHHKA Ta/abo ocodH, 1110
PaKTHYHOTO BHKOPHUCTOBYE IASI TIPOBAKEHHS ITiIIPHUEMHUIILKOI MiIABHOCTI 11e#
pecypc Ha BiONIOBiAHOMY IIpaBOBOMY THUTYAL (IpaBi BAacCHOCTi, IIpaBi
TOCIIONAPCHKOI0  BiJaHHS, IIpaBi OHIEpPaTHBHOIO VIIPaBAIHHA IIpaBi YU
KOPUCTYBaHHsI). 3 OTASAy Ha 3HAYHI IIPOTAaAMHU y IIPABOBOMY PeETryAIOBaHHS
IepeciyHuil CIOXKHBa4Y Ma€ [OOCHTh 0O0MaAb 3HaHb MO0 (PYHKIIIOHYBaHHS
InTepHeT-MarasuHy Ta MOXKAWBOCTEN 3aXHCTy CBOIX iHTEpPECIB y pasi ix HopylIeHHS
IIpU KYIIiBAi TOBapiB Yepe3 TaKHil MarasuH, SKUH HEPIIKO aCOLUIOETHCS 3 CYO’€KTOM
HiAITPUEMHUIITBA HE AUIIIE ITOKYIILEIMH, are ¥ IeIKUMH HayKoBIIaIMH [17].

Onekciit I'yceB [10; 11], opieHTyI0OYHNCh HA HMOTPEOU MPAKTHKH, aKIIEHTYE
yBary Ha IIUTaHHIX:

* HOPMaTUBHO-IIPABOBOI'O  PETrYAIOBaHHS BIiZHOCHH iHTEPHET-TOPriBAl
(Bumiaaroum Konekcu — LluBiapHui [18], 'ociogapcekuii [19], ITogarkoBui [20],
3akoHH «[lo 3axucT mmpaB crioxxuBauib» [21], «[Ipo 3aXUCT mePCOHAABHUX JAHUX»
[22], dIpo TeaekomyHikarii» [23], «[Ipo oXopoHy nmpaB Ha 3HAKHU OAd TOBapiB i
rocayr» [24]; mocraHoBy KabGinetry MinicTpiB Ykpainu «IIpo 3aTBepmazKeHHS
[Topsaaky IpoBaIzKeHHS TOPrOBEABHOI MiSABHOCTI Ta IIPaBHA TOPTOBEABLHOTIO
0o0CAyTrOBYBaHHSI Ha PHHKY CIIOXKHBadiB ToBapiB» [25]; Hakasu: MiHicTepcTBa
eKoHOMiKu Ykpainu «lIpo 3arBepmxeHHda [IpaBua mnpomaxy ToBapiB Ha
3aMOBAEHHSI Ta I103a TOProBEABHHMH abo o(iCHHUMH IIpUMIllleHHAMI» [26],
MiuicrepcTBa exkoHoMikM Ykpainu «[Ipo 3arBepmkeHHda [IpaBua po3apibHOL
TOPTiBAl HENPOMOBOABYHMMH TOoBapaMm» [27], MiHicTepcTBa €KOHOMIKU Ta 3
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ouTaHb €BpoIledcbkoi iHTerpamii Ykpainu «IIpo 3arBepmxkeHHa [IpaBua
Po3apibHOI TOPriBAL IPOLOBOABYUMH TOBapaMm» [28]);

e CcTamisIXx 3acHyBaHHsd |HTepHeT-MarasuHy: (1) cTBopeHHs cyO’ekTa
OiATPUEMHUIITBA, SKHM 3OiHCHIOBATHME TOPTIBAIO dYepe3 Mepexky [HTepHer
(mepembadae oOpaHHS OpraHizaliiHO-TIpaBoBOi (OPMH; OOpPaHHS CHUCTEMH
OIIOAATKYBAHHS; IOPHUANYHE O(QOPMAECHHHA TPYOOBUX BiZHOCHH 3 OcCODaMH, Ki
OyayThb HpalliBHUKAMU iHTEpHET-Mara3uHy; OTPHUMAaHHsS HEOOXiMHUX TO3BIABHUX
JOKyMeHTiB) Ta abo [OpUHHATTS pillleHHa BXE CTBOPEHUM Cy0'€KTOM
IiATIPUEMHUIITBA IIPO 3alodyaTKyBaHHHA IHTEPHET-TOPTiBAlI dYepe3 iHTEpHET-
MarasuH; (2) CTBOpeHHs BeO-caliTy iHTepHeT-MarasuHy, 1110 Iepeadadac yKAaaeHHs
JIOTOBOPIB PO CTBOPEHHS (PO3PO0KY) BEO-CaMTY; peeCTpallito JOMEHHOTO iMeHi IAd
iHTepHEeT-Mara3uHy); po3MillleHHd BeO-caiiTy B Mepexki [HTepHeT.

3ynuHUMOCH Ha TaKUX acnekrax I["HrepHer-marasuHy: IM gk Bun
«be3TinecHOro» MaiHa; MOPAOOK HOro CTBOPEHHS Ta 3aKPillA€HHS 3a Cy0’€KTOM
iAIIPUEMHHUIITBA; 0COOAMBOCTI IIPABOBOTO CTAHOBHIIIA OCOOH, 1110 BUKOPHCTOBYE
[HTepHET-Mara3uH OAd IPOoAasKy TOBapiB/iHIIINX Oaar.

[HTEpHET Mara3uHy 3a3BHUYall BU3HAYAIOTH sIK Oi3HEC-CaliT — CyKyIIHICTb BeO-
CTOPIiHOK, OOCTYIIHHX B MepexXi IHTepHeT, mio ob’€qHaHi SK 3a 3MiCTOM, Tak i
HagiraiiHo [10; 11; 13; 16], 9K rmporpaMHUH KOMIIAEKC, IKHUH T03BOASIE IIPOIaBaTU
TOBapPH YU ITOCAYTH Yepe3 MepexKy [HTepHeT Ta aBToMaTH3yBaTH YIIPaBAiHHS Oi3Hec-
nponecamu [13]. 3azBuyati caliT B [HTepHETI € MACHBOM IIOB’I3aHUX JAHUX, III0 Ma€e
VHIKaABHY aZIpecy i CipuiMaeThCss KOPUCTYBadeM K €IUHE ITiae [29].

BinnoiznHo fo ct.1 3akony [ Ipo aBTOpCEKe IpaBo Ta CyMixkHi ripaBa» [30] Be6-
caliT — I1e CyKyITHICTb JaHHUX, eAeKTPOHHOI (1mdppoBoi) iHdopmartii, iHIMX 06’cKTiB
aBTOPCBHKOTO IIpaBa i (abo) CyMKHMX IIpaB TOIIO, MOBI3aHUX MiK CO00M0 i
CTPYKTYPOBaHHX y MezKax aapecH Beb-caiita i (abo) 0OAIKOBOIO 3armmcy BAACHHUKA
IIBOTO BeO-caiiTa, JOCTYII 10 SKUX 3IHCHIOETBCS Yepes a/Ipecy Mepeki [nrepHerT, 1110
MOXKE CKAQMIATHUCH 3 JIOMEHHOIO iMeHi, 3aIMCIiB IIPO KATaAOTH abo BUKAWUKH i (a60)
4HCAOBOiL azipecu 3a InTepHeT-mpoToKoaoM. OTKe, [HTEpHET-MarasuH (maai — IM) ax
BeO-CaliT € Tak 3BaHUM O€3TiAeCHHM MaiHOM ab0 HeMaTepiaAbHUMU aKTUBAMH .
BignoBimHo mo IlomaTtkoBoro komekcy Ykpainu [20, mm. 14.1.120 m. 14.1 cr. 14]
HeMaTepiaabHI akKTHBH BH3HAQ4YaIlOTbCAd HK BIiANOBiOHI ImIpaBa (BAACHOCTI,
KOPUCTYBaHHS, MalHOBI IIpaBa IIAQTHHKA IIOJATKy B  YCTaHOBAEHOMY
3aKOHOJABCTBOM IIOPAIKY) Ha PE3YABTATH IHTEAEKTYyaAbHOI MiSIABHOCTI, Y TOMY YHCAi
IIPOMHCAOBOI BAAQCHOCTI, & TAKOXK iHIIIi aHAAOTIYHI ITpaBa, BU3HAHI 00'€KTOM IIpaBa
BAACHOCTI (iHTeaeKTyaabHOI BaacHOCTi), a 3rimHo 1. 4 I[loaokeHHH (cTaHOApPTY)
OyxraaTepcbKoro obaiky 8 [30], HeMarepiaabHI aKTHBU — I1€¢ HEMOHETAPHUI aKTHUB,
AKWHM He Ma€ MaTtepiaasbHoi (opMU ¥ Mozke OyTH ineHTH(iKOBaHUH.

gk 3a3zHauae O. I'yceB [10; 11|, crBopeHHa BeO-caliTy mad iHTepHeT-
MaraspgHy MOKe 3aiHCHIOBATHUCHA PI3HMMH CHOCO0aMH (IIASIXOM:1l) CTBOpeHHS
BebO-pecypcy BAACHUMH CHAAMH; 2) 3aMOBAEHHSI PO3POOKH BeO-CTOPIHKHU iHIIiH
ocoli(yKaaneHHS HiApsIHOr0 JOT0BOPY); 3) IpUAOaHHS rOTOBOTO IIPOEKTY CalTYy;
4) opeHAM BIKE  peaai3oBaHOrO IIPOEKTy  BebO-caiiTy  TOLIO), IO
OIIOCEPENKOBYIOTHCH BiAIIOBIIHUMH JOTOBOPaMH (IIPO HaZaHHS IIOCAYT, HiApSAy,
KYIIiBAI-TIpOgasKy, HaliMy, aBTOPCBKOIO HOToBOpPy Tollo). CBoO€I0 deproio, 3a
ouinkoro O.[TaBaeHKO [15], cTBOpeHHsS cafiTy 3a3BHUYall BKAIOYAE TPU OCHOBHI
eTan pobiT: po3pobKa am3aiiHy caiiTa, BEpPCTAaHHS HOro BeOG-CTOPIHOK i Horo
nporpamyBaHHd. [Iasg poboTH caiiTa HEOOXimHO 3apeecTpyBaTH OOMEHHE iM’s
(roanoBHa cKaamoBa aIpecH B MepexXKi IHTepHET) i cllAaTUTH 3a XOCTHHT (IIOCAYTH
3 PO3MIIIIEHH caiiTa B MepesKi — Ha iHTepHETHOMY CepBepi).
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Cy0’ekT roCIiofaproBaHHS (#ioro 3aCHOBHUKH), IAQHYIOYHU
BUKOPUCTOBYBaTH [IAS TOPriBAi ToBapaMH IHTepHeT-MarasuH (masi — IM),
CTUKAIOThCH 3 TAKUMH ITpodAeMaMU:

BU3HAYEHHS IIPABOBOIO THTYAY TAKOIO «0e3TiAeCHOro MaidiHa» sik Beb-caiit IM,
dKII0 BiH  HAAEXKWUTh  3aCHOBHHUKY/OOHOMY i3 ~ 3aCHOBHHUKIB  CyDekTa
roCIIofaproBaHHs / rocriogapckkoi opraxizartii (['O), 1o BuKopucToByBaTHMe IM Oas
IIPOIasKy TOBAPIB, i IIEPENAETHCS Cy0 EKTY ITIITPUEMHUIITBA (3aKPINAIOETECS 32 HUM) Ha
IIEBHOMY IIPAaBOBOMY THTYAl 3aA€XKHO Bifl OasKaHHSA TAKOIO 3aCHOBHHKA/ydJacCHHKA
Ta/abo npurnuciB 3akoHy. Bignosinto no I'K Ykpainu [19, cr. 133] 11e Mozke OyTH IIpaBo
KOPHUCTYBaHHS ab0 OOMH 3 OCHOBHHX THUTYAIB, mepempadeHmx cr. 133 I'K (mpaBo
BAACHOCTI, TIPaBO TOCIIOIAPCHKOTO BiaHHS, IIPaBO OIEPAaTUBHOMY YIIpaBAiHHS). BHoip
OCHOBHOTIO TUTYAYy CaiTy, Ha IKOMY BiH IIepeacThCd K BKAQJl 3aCHOBHHKA / yIaCHHUKA
Takoi ['O 3aaesKUTHL Big BUMOI' 3aKOHY ([IpaBO BAACHOCTI — IIIOAO TIOCIOAAPCHKIX
TOBapHCTB, KOOIIEPATHUBIB; IIpaBO I'OCIIOAAPCHKOI0 BiaHHSA abo IIpaBO OIEPATHBHOIO
VIIPaBAIHHS — 32 VHITAPHUMU ITAIIPUEMCTBAMH HE AWIIlE JAEPKaBHOI Ta KOMyHAABHOI
BAACHOCTi, a ¥, 9K CBIQUUTL IIpaKTUKa, i IpHUBaTHOI BaacHocTi). dxino IaTepHeT-
MarasvHy HaA€XKUTb 3aCHOBHHMKY CyO’€KTa TIOCIIOAapIOBaHHS IT€BHOI OpraHizaliiffHo-
IpaBoBoi (pOpMH, TO IIOCTAE MHTAHHA IIOA0 BH3HAYEHHS IIiACTaB, Ha AKUX BiH
repenacThed Cy0’eKTy NOCIIOIAaPIOBaHHS: IK BKAAJ 3aCHOBHUKA-BAACHUKA CalTy Y11 HA
IpaBi KOpUCTyBaHHs. Y pasi BUKopHcTaHHA IM yHITapHUM IIiIIIPUEMCTBOM MO0
3aCHOBHHK MOXKE 3aKpilIUTH LeH pecypc Ha IIPaBOBOMY THUTyAl OCHOBHOIO MaiiHa
MiIIPUEMCTBA Y1 Ha IIICTaBi JOrOBOPY OPEeHIM/KOPHUCTYBaHHS (ITOAi0HA MOXKAWBICTD
HE BUKAIOYAETHCS HAAMIPY AEMOKPATHYHUMU IoAoxKeHHsMHU cT. 133 ocriomapchkoro
KozeKcy [19], 1110 Haae MOKAMBICTE 3aCHOBHHKOBI 00paTH Oyab-sIKIii He 3200 pOHEeHMEH
3aKOHOJABCTBOM TUTYA MaiiHa, SIKIIIO BIACYTHIN IIPSIMHY IIPUITUC IIIOA0 1IHOT0);

CTBOPEHHSI TAKOIO aKTHBY BAACHHMHU CHAAMH abo Ha IIifICTaBi LOrOBOPY IIPO
CTBOPEHHS CaiTy HaMOIABII MOIIMPEHWH BapiaHT — OOTOBIp PO CTBOPEHHS
(po3p0oOKy) BebO-pecypcy, SKHM € CKAQOHUM (Ma€ O3HAKH Pi3HUX MMOIMEHOBaHUX
[IOTOBOPIB, IependbadeHux LIUBIABHUM KozieKCOM YKpaiHH, 30KpeMa [I0roBOPY
Higpaay, JOroBOPY IIPO HaAaHHS IIOCAYT, OTOBOPY IIPO Iepenady MaHOBHX IIpaB
iHTeAeKTyaAbHOI BAACHOCTI Ha BiANOBiAHI 00’€KTH, HOTOBOPY 30€piraHHd TOIID),
CKAQIOBOIO SKOIO € TEXHiYHe 3aBIaHHs, 110 Mae€ BKAIOYaATH YMOBH IIIOMO:
CTPYKTYPH Ta KAIOYOBHUX IIPUHIIHITIB poOOTH BeO- caiiTy; 6azkaHOro qu3aiiHy BeO-
CTOPIHOK Ta IIPUHIIUIIIB po3MilleHHd iHdopMarltii Ha HboMy [10; 11]. HemocraTHicTb
HOPMAaTHUBHO-IIPABOBOI peraaMeHTallis CTBOPEHHSI BeO-pECYpPCy 3YMOBAIOE YHMAaAO
npobaewm, mipote, 9K 3a3Hadae O. I'yceB [10; 11], mo3BoAsi€ FopUCTaM 3aIIOBHUTH ITi
IIPOTaAVHU JOTOBIPHUM PETryAIOBAHHSAM, PEaAi3yIodn CBOI ITpodeciiiHi 3HaHHY;

mmicas 3aBepllleHHS cTBOpeHHda IM, HeoOXigHO PO3MICTHUTH HOro B MepeKi
Internet. TyT MokAMBI ABa BapiaHTH: HEPIINY - BUKOPHUCTATH KOMII'IOTED, 1110 Pa30M
3 Web-cepBepom i1 Web-By3anom mepeOyBae B odpici BaacHmKa caiity IM i
migKrAO9aeThbCd 10 Internet 1o BumiAeHil AnHii, 800 CKOpHUCTATUCS AT PO3MIIIIEHHS
Web-By3aa mocayraM# CIielliaAbHUX OpraHizallii (xocTepiB), BCTAHOBUBIIIH IOTOBipHI
BIIHOCMHHU IIOZI0 PO3MillleHHI 1 30epiraHHa ¢aliniB caiiTy Ha CIeIliaAbHUX
KoOMITIoTepax/cepBepax. [pyruii  BapiaHT 3  BHKOPHCTAHHAM  XOCTepa
OITOCEPENKOBYIOTECSI JOTOBOPOM IIPO HAMAaHHS ITOCAYT MiXK BAAQCHHKOM IHTE€PHET-
MaraspHy Ta IIpoBaiiiepoM iHTepHeT-riocAyT. Ilocayrn BeG-XOCTHHIY 3a CBOEIO
IIPaBOBOIO IIPHPOJIOI0 € [OTOBOPOM HakiMy (opeHay), A€ IIPEeIMETOM BHCTYIIAE
HeBHUM obcar maM’€aTi Ha KOPCTKOMY [MCKY CEpBepa OpPEHOMaBlIs, Ha SKOMY
BAacHe i Oyze 30epiraTucsa Be6-CTOpiHKA iHTepHeT-MarasuHy mianpuemid [11].

FOpuamani nuTanHdg peecTpalii JOMEHHOIO iMeHi iHTpHeT-MarasuHy: 3TiIHO 3i
cr. 1 3akonHy «Ipo TeaekomyHikailii» [23] moOMeH — 1€ 4YacTHHA i€papXidHOIO
aZIpecHOro IIPOCTOpy Mepeki [HTepHeT, SKa Mae YHiKaAbHY Ha3BY, 1110 ii ineHTHUdIKyeE,
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OOCAYTOBYETBCH  TPYIIOI0 CEpBEPiB AOMEHHHX IMEH Ta LEeHTPaAi30BaHO
anMiHicTpyeThcs. PeecTpaltis qomeHHoro iMeHi sk 3acoby imeHTudikarliii [HrepHeT-
MarasyHy MarasuHy (uu Oyab-IKoro iHImoro BeO-caiiTy) B Mepexi [HTepHeT
3MIMCHIOETHCA Ha MIiACTaBl BIAIIOBIIHOIO (IOTOBOPY IIPO PEECTPAILI0 JOMEHHOTO
iMeHi), nag yKaaZeHHA O0oroBopy gkoro ¢gaxibii [10; 11] peKoMeHIyIoTh 3BepTaTUCS
AMIIIE O aKPEIUTOBAHUX PEECTPATOPIB JOMEHHHUX iMEH, SIKi BKAIOYEHi 10 OiIliftHIX
CIIHCKiB PEECTPaATOPiB IOMEHHUX iMeH [32], 1110, 3aBASKU BiICYTHOCTI II0OCEPEHUKIB,
rapaHTye BHCOKY S$IKiCTh, OIITHMaAbHI CTPOKM 1 MEHIIy BapTiCTh HaJaHHS
BIATIOBIIHUX IIOCAYT (3a PaxyHOK BIACYTHOCTI IIPOMIDKHOi AaHKM y BiTHOCHHAX).
[IpaBoBe peryaloBaHHS BUKOPHCTAHHS AOMEHHUX iMeH B YKpaiHi 34iHCHIOETBCH
3akoHoM Ykpainu «[Ipo TeaekoMyHiKartii» [23]; a TaKOK HHU3KOIO CIIEIiaAbHUX aKTiB,
po3MilieHux Ha caiti hostmaster.ua [33], cepen gKMX MOKYMEHTH IIO JOMeEHax
(JoxymenTu rio nomeHy .UA, [JoKyMEHTH IIOZO IIyOAIYHUX JOMEHIB APYTOrO PiBHS
(EPP), Peraament peecrpauii IDN) , Jokymentu 1ono UA-DRP, PeraamenTtu
yOAigHEX cepBiciB (PeraameHT myOaigHorO IHTEpPHET - cepBicy WHOIS, 110 BCTyriuB
y aito 3 25.05.2018, Peraament mmydaiunoro Iareprer - cepBicy WHOIS, akuit HaGyBae
yuHHOCTI 3 19.03.2019), Y™MoBu BuKOopuctaHHd [HTepHeT-cepBicy UANIC, a Takox
[TopssmoK CyIIpoBOLy MOMEHHOIO iMeHi y BHUIIAQAKy, KOAWM BOHO He OOCAYTOBYETHCH
peectparopoM. IIpu BH3HA4YeHHI HaMCaHHA KOHKPETHOIO JOMEHHOIO iMeHi
npakTuky [10; 11] pagars BUKOPUCTOBYBATH 3HAKMU, IO IIOBHICTIO (B KpallHBOMY
BUITQZIKY YaCTKOBO, 30KpeMa, Y BUTASA aOpeBiaTypH) CIiBIIaAaTUMYyTh i3 3HAKOM 4H
MO3HAYEHHSM, SKE € 3apeecTpoBaHUM B YKpaiHi gk KoMepiliiiHe (dpipMoBe)
HaliMeHyBaHHd, YU TOPIOBEABHY MapKy (B pasi ii HasgBHOCTI), IO JO3BAOAUTH
VHHUKHYTH @IpobAeMy 3 TaKHUM 3AOBXKUBAHHAM $K KiOEPCKBOTHHI  (QHTA.
cybersquatting) — peecrpaitis abo puadaHHS JOMEHHUX iMeH, CIIiB3BYYHHUX Ha3BaM
BiIOMHX KOMIIaHi#, a60 IIPOCTO 3 (IOPOTMMH» Ha3BaMH 3 METOIO IXHBOTO I10/IaABIIIOTO
IIEPETposiasKy ab0 PO3MIIlleHHsT pPeKAaMH, II0 BUKOPUCTOBYETBCH SIK Pi3HOBUL
€AEKTPOHHOro 0Oi3Hecy [34; 35| 3aBAIKM IporasMHaM B 3aKOHOJABCTBI 1010 HOro
3a00poHM /0OMeEKEeHb Ta BiACYTHICTIO 3B’I3Ky MiK CHCTEMOIO peecTpallii 00’€KTiB
IIpaBa iHTEAEKTYyaAbHOI BAACHOCTI Ta CHCTEMOIO peecTpallii JoMeHHuX iMeH [10; 12]:
PECYPC OOMEHHUX iMeH, IOPIBHSHO 3 TOPIOBEABHHUMH MapKaMU Ta KOMEPLIHHUMHA
HalilMeHyBaHHSIMH, € [0BOAI OOMEIKEHHM (CTOCOBHO TOPIOBEABHUX MapokK abo
KOMEPIIMHUX  HaliMeHyBaHb pi3HI Cy0O’€KTH  MOiAIPUEMHHUIITBA  MOXKYTH
BUKOPHCTOBYBaTH OMHAKOBI II03HAYEHHs, $KIINO, HAIPUKAAM, MiIOTh Y Pi3HUX
CEeKTOpax €KOHOMIKH; HATOMICTh JOMEHHe iM’sd MOxKe OyTH TIABKH OOHE B MerKax
omHi€el moMeHHOI 30HU). ToMy B CBiTi HaOyAO IOIIMPEHHS IPAKTHKA, KOAW OIHAa 0ocoba
PEECTPYE TOPTrOBEABHY MapKy UM KOMepllifiHe HatiMeHyBaHHs, ITi SKUM BoHa Oyne
zafiMaTHCs IAIIPUEMHUIITBOM, a iHIIA PEECTPye AOMEHHe iM’a 3 aHaAOTIYHUM
HaIMCaHHSAM i IIMM CaMUM He [a€ BAAQCHUKY TOPTrOBEABHOI MapKU 3apeecTpyBaTHU
BeO-CaliT 3 TaKHUM K€ HAIIMCaHHAM. Y 3B’I3Ky 3 IIMM 3T0/IOM MOXKYTh BHUHHUKHYTH
mpobaeMH, TTOB’d3aHi 3 OasKaHHAM ITAIIPUEMIIA-BAACHUKA [HTEepHEeT-MarasuHy, oo
nomenHe iMm’a IM 3a HarmMCaHHAM CITIBITAJAA0 3 KOMEPIIIMHUM HaliMEeHyBaHHAM YU
TOPrOBEABHOIO0 MapKoOI0 3a3Ha4eHoi ocobu [10; 11].
BHCHOBKH

Otxke, [HTEepHET-MarasuH K BeO-caliT € BUAOM MaiiHa — HeMaTepiaAbHUM
aKTHBOM, III0 CTBOPIOETHCHA Ta BHKOPHUCTOBYETHCA Yy IIE€BHOMY IMOPAAKY, SKHH,
OZlHAK, BU3HAYAETHCS HE AUIIIE NeP:KaBoOlo, are ¥ cy0’eKTaMM IroCIoflaplOBaHH4,
10 OifoTh y cepi TeaeKoMyHIiKalll (Tak, PernameHT ocobAMBOCTElM peecTpartii
IpUBaTHUX [IOMEHHHUX iMeH mapyroro piBHa B gaoMeHi .UA (B pemakiiii Bifm
01.04.2014 p.) po3pobaenuii cuniabHo TOB «XocTMmaticTep», aaMiHicTpaTopamMu
myOAiyHUX moMeHiB Ta peectparopamu 1 kBiTHA 2014 poky [36], PeraameHTt
nybaiuHoro nmoMmeny (B pemaxuii Big 01.11.2013 p.) po3pobaenuii criabHo TOB
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«XocTMmaiicrepr, aaMiHicTpaTopaMu MIyOAIYHHX OOMEHIB Ta peecTparopamu 1
aucronana 2013 poky [37] Ta iH.). Pazom 3 Tum, 3akoH «IIpo eAeKTPOHHY
KOMEPILilo» He MICTUTH OiABIII-MEHII TPYHTOBHHUX HOPM IIpo I[HTepHeT-MarasuH
9K MalHO, a TaKOXK YiTKHX i 3p03yMIAUX [IAS [IEPECIYHOTO CIIOXKUBada IT0AOXKEHD
OpO OCODAMBOCTI IIPaBOBOTO CTATyCcy HOTo BAACHHKA, HAKHH  MOXKe
BHKOPHCTOBYBATH TaKUi pecypc abo masa peaaizarrii ToBapiB 3 BAACHUX CKAQIIB,
abo mAd TIPOCYBaHHS BHKAIOYHO YH YaCTKOBO TOBAapiB IHINHUX CyO’€KTiB
OiAIPUEMHHUIITBA (K BHUPOOHHKIB, TakK 1 IOCepeAHHKIB), 110 Maao O
BimoOpaskaTuCd B JOTOBOpPi 3i CHOXKMBadeM (OAHAK B 3aKOHOJABCTBI IoaibHa
BHMOra BiACyTHSI, III0 3MEHIIYE MOKAHBOCTI CIOXKHBadiB y cdepi e-TopriBai
3aXHUCTUTH CBOi IpaBa y pasi ix IopyIlieHHs).

BupimenHsa 11iel npodbaeMu 6aYUTBCS Yy BHECEHHI JOIIOBHEHb B TaKi aKTHU
3aKOHOJaBCTBAa:

'K VYkpainu, 3okpema ct. 263 «['oCcriomapChbKO-TOPrOBEABHA MiFABHICTH»
LIIO0 MOXKAWBOCTI BUKOPHUCTAHHSA €ACKTPOHHOI (OPMH TOPTiBAl yepe3 [HTepHET-
MarasuHHU, NOPdaa0K 3AiHCHEHHS SKOi peryaroeTbcd 3aKoHOM «IIpo eaeKTpOoHHY
KOMEPILifo» Ta iIHITUMH aKTaMH 3aKOHO/IaBCTBa;

3akoH «IIpo eAeKTPOHHY KOMEPILilo» IION0: ITPAaBOBOI0 pexkuMy [HTepHeT-
MarasuHy $£K BHAy MaliHa (HeMaTepiaaAbHUX aKTHBIB); CXeM 3B’d3KiB, II0
3aCTOCOBYIOTBbCSI Yy cdepi e-TopriBai 3 BuUKopucTaHHIM [M; mpaBoBoro
CTaHOBHIIIA BAACHUKIB/(paKTUYHHUX KopucTyBadiB IM, BKaOuHO 3 ix
000OB’sI3KaMH Ta BiANOBIIAABHICTIO, IIOB’I3aHUMH 3 BHKOPHCTAHHSM B
AQHITIOXKKY €-TOPTiBAi ITOCTadaAbHUKA TOBapiB SK 0€3II0CepeaHbOr0 yiacHHUKA
IUX BIZHOCHH; 3aco0iB peryAroBaHHS BiQHOCHUH e-TOPriBAi, BKAIOYHO i3
CaMOPETYAIOBAHHSM; KPUTEPIiB JeAeTryBaHHS CaMOPEryAIBHUM OpraHizauigaM y
niti cdepi okpeMUx IIOBHOBaXKEHb [E€pP3KaBH; CAHKIIIM, I1I0 3aCTOCOBYIOTBECH 3a
IIOPYILIEHHS, [IOB’I3aHi 3 €-TOPriBA€IO, Ta OPSIAKOM iX 3aCTOCyBaHHS.
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LEGAL REGIME OF THE INTERNET SHOP
Vinnyk O. M., Doctor of Legal Sciences, Professor,
Corresponding Member of NALS of Ukraine, Main
Researcher of the of the department of legal support of a
market economy of the Academician F. H. Burchak
Scientific Research Institute of Private Law and
Entrepreneurship of NALS of Ukraine (Kyiv)

Keywords: e-commerce / e-trade, e-trade, consumer rights, legislation
improvement.

The article is accustomed to the actual problem of electronic trade in terms of
consumer rights protection. The works of researchers of these relations - both
theorists and practitioners - lawyers, economists, representatives of technical
sciences are analysed. The legal nature of an online store, which is mistakenly
perceived not only by consumers but also by individual researchers as the subject
of e-trade relations, is also clarified. However, an online store is a business website
that is created in a certain order and is used for the promotion and sale of goods
to consumers. In the legislation (in particular, the Law of Ukraine "On e-
commerce"), there are no clear and understandable provisions for the Internet store
as a special category of property belonging to intangible assets, with the definition
of its legal regime, as well as the peculiarities of the legal status of its owner (rights
and obligations related to the creation and use of such an asset). Owners of such
a resource can use different schemes for the organization of Internet commerce:
the dispatch of goods directly from their warehouses or from their supplier /
manufacturer. However, the consumer is not timely informed about the actual
seller and the corresponding display of this circumstance in the contract of sale,
which makes it difficult to protect his (the consumer) rights and interests in case
of violation of them. However, the consumer often in a timely manner does not
receive information about the actual seller, with its corresponding reflection in the
contract of sale, which creates obstacles in protecting his (the consumer) rights
and interests in case of violation. In connection with the lack of effective legal
mechanisms for ensuring consumer interests in the field of e-trade in the
legislation, it is proposed to supplement the Commercial Code of Ukraine and the
Law "On E-Commerce" with a number of new provisions that should ensure the
transparency of e-commerce relations with the use of Internet- shops, the
responsibility of their owners in case of violation of their rights of consumers, and
above all - to determine the legal regime of the Internet store as property belonging
to intangible assets, including the procedure for its creation and the use in
commercial activities and the associated responsibilities of the owner.
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ITPOBAEMH ITPABOBOI'O 3ABE3IIEYEHHS
KIBEP3AXHCTY B YKPAIHI
Bakaainceka O. O.,

JOOKTOP IOPUANYHUX HAYK, IPOBIIHUN HAYKOBUM
CHiBPOOITHUK BiIiAy TIPaBOBOIO 3a0e3IeYeHHSI
PHUHKOBOI ekoHOMiKY HaykoBo-gocaimHOTO
IHCTUTYTY IIPHUBATHOIO IIpaBa i HiAIIPUEMHUIITBA
@f- E imeHi akagemika ®. I'. Bypuyaka HAIIpH Ykpainu

-~ -~ (Kuis)

' B cmammi 0ocnioxeHi nepedymosu i ocobaueocmi

gopmysarHst 3akoHoOoascmea YKpaiHu e cgepi

| xibepbesnexu, 8U3HAUEHI npobnemu ma
nepcnexmugu tio20 no0aibuUL020 PO38UMKY 3 MOUKU
30pY OUIHKU HasiBHUX Hebesnek ma 3azpos.
BusraueHi Hanpsmu adanmauii YUHHO20
3axoHooascmsa npo Kibepbesneky 0o cmanHoapmis
€EC 8 wMmerkax peanidayii nosoxeHb Yzo0u npo
acoyiauiro MK YKpairoro ma €C.

KarouoBi caoBa: Oesrneka iHdopmariii, iHdopmariiiina 6e3meka, Kibeprpocrtip,
Kibepbe3mneka.

Y cydacHHX yMoOBax pOAb iH(popMAaIifHOIO CcepenoBHUINA HEYXUABHO
3pocTrae, a Ha 3MiHy KAAQCHYHHUM CIOCO0aM TOPriBai i OOMiIHY HTPUXOOUTH
eAreKTpoHHa KoMmepmis. KiGepmpoctip — 11e HOBUM KaHaa OAd CTBOPEHHS i
MIOIIMPEHHA pi3HOMAaHITHOI iH(opMallii, BiH cTaB HOBUM [ABUTYHOM 3POCTaHHS
€KOHOMiKH, HOBOIO ITAQT(POPMOIO COIiaABHOI'O YIIPaBAiHHSI, HOBUM CIIOCOOOM
MiKHapOMHOIO CHiBpPOOITHUIITBA, OO TOrO K 1 B30BCIM HOBOIO CQeporo
Aep3KaBHOTO cyBepeHiTery. OmHaK KibepnpocTip Hazmae HaM He TIABKH PecypcH,
MOKAMBOCTi, ase i micTuTh 3arpo3u. KibGepbesreka cydacHOI Oep:KaBH Mae
OpsIMUMP BIAMB Ha BCi CKaazoBi #Horo moaiTuku. ['oaoBa KHP Ci 1lzinbmin
3a3Ha4uB, 1110 B HAIlli AHI HallioHaAbHA 6e3rmeka HeMOoXKAUBa 0e3 i1 KibepOearieky,
a MoJepHi3alia KpaiHu HeMokauBa 0e3 ii indopmaTusartiil.

KiGepHamaau — 11e HaAHOIABIII PU3UKHU, 3 SKHMHU MOXKE CTHKHYTHCS OyIab-siKa
opraHizailisg. 3a JaHUMH T'AODAABHOTO OTASIAYy, IIpOBeaeHoro ob’emHaHHsaM ISACA
TinbKu 38% pPECIIOHIEHTIB BBaXKAIOTh, III0 BOHHU MIiATOTOBAEHI M0 KiOepHAIIaIiB,
pemrra 83% BimHOCATE KibepHaraau [0 OnHiel 3 HaHeOEe3ITeYHIIMX 3arpo3 [As
opraHizarlii. 3a HasgBHOCTI BEAMKOIO 00CHATY MEPCOHAABHOI Ta KOHQIAEHINHHOI
iHopmartii, €Ky II€epecHAalOTH 32  [OOIIOMOIOI0  EAEKTPOHHHX  3aco0iB,
HECAHKIIIOHOBAHUY IOCTYII 10 Hel MOKe CIIPUYUHUTH CEPHO3HI HaCAiAKM2.

3 oragmy Ha BHIIEHABEAEHWI BHCAIB BapTO BHU3HAYUTHUCS 3 TepMiHamu. [lo
CBOTO/IHI B ITyOAIKAITiSIX MOXKHA 3yCTPITH Pi3HI ITOHATTS, 10 BHKOPHUCTOBYIOTHCS K
CHHOHIMM, 30KpeMa «0e3rieka ingopmariii», «iHgopMariiiiHa 6e3rnekar, Ta «Kibepoesrexan,
aBTOPH, ITiAMIHSIIOYH MizK COOOIO 11l IOHATTS BBOJASATEH CyCITIABCTBO B OMaHYy.

1 N6parumona I'. Crparterns KHP B KHOepIpOCTPAHCTBE: BOIPOCHI YIIPABACHHS HHTEPHETOM U
obecriedeHrie HH(OPMAITHMOHHO# Ge3onacHoctH / / UHnekc 6e3onacHocTy. 2013. No 1 (104). C. 169—184

2 Craupaptu [SO/IEC 3axuctarts Bin Kibep3arpos3. URL: http:/ /csm.kiev.ua (mata 3BepHEHHS:
31.08.2016).


http://csm.kiev.ua/index.php?option=com_content&view=article&id=3631:-isoiec---&catid=122:2015-09-15-07-01-23&lang=ru&Itemid=
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[Tonarra «be3rneka iHdgopmarlii»! BU3HAYEHO B PO3Mdial 2 MiKHAPOIHOIO
craumapra-goBimarka 27000:2016, B gxkoMy BH3HAYAEThHCH, L0 Oe3rera
ingopmartii 1e 30epexkeHHd KOHQiAeHIIHHOCTI (2.12), miaicHocTi (2.40) i
MOIKAUBOCTI 3acrocyBaHHdA (2.9) indopwmarii. Kpim Toro, Moxyrs 6yt
BHUKOPHCTaHI iHIII BAacTHUBOCTI iHdopwMarliii, Taki £K CIOpaBXKHICTb (2.8),
KOHTPOABOBAHICTh, HE3aIllEPEYHICTh aBTOpPCTBA (2.54) 1 HamifHICTE (2.62)2 .

Brepirre mousaTta iHopMalliiiHoi 6e3neku 6yao BUBHAYEHO Y 3aKOoHi YKpaiHu
Birx 09.01.2007 p. Ne 537-V «Ipo OcHOBHi 3acaay pPoO3BUTKY iH(OpMAalliifHOTO
cycmiabcTBa B YKpaini Ha 2007-2015 pokm»3, B groMy, iH(opmailliiiHa Oe3neka
BHU3HAYAETBCS GK CTAH 3axXMUIIEHOCTI KUTTEBO Ba*KAUBUX IHTEPECIB AIOAWHH,
CYCIIABCTBa 1 HAep:KaBH, MHPHU SKOMY 3aIllo0iraeThbCsi HAHECEHHS IIKOOU dYepes:
HEIIOBHOTY, HEBYACHICTb Ta HEBipoOrigHIiCThH iH(opMallii, 1110 BUKOPHUCTOBYETHCH;
HeraTUBHUM iH(opMallifHUil BIIAMB; HEraTUBHI HACAIIKW 3aCTOCYBaHHS
iHpopMaIlitHUX TEXHOAOTiH; HeCAHKIIIOHOBaHE PO3IIOBCIOMXKEHHS, BUKOPUCTAHHS
i mOpPyIIIeHHS IiAICHOCTI, KOH(PiAEHIIIHHOCTI Ta AOCTYIITHOCTI iH(popMAartii.

Cragmapt ICO/IEC 27032 - Hamae BH3HA4YeHHd «KibepOesmeKm» depes
KaTeropiro 0Oe3meku KibeprpocTopy — 30epexKeHHs KOHQIAEeHIIHHOCTI,
miaicTHocTi Ta moctymHOCTI iH(opMmarlii y Kibeprpocropi. Ilpu 1momy,
KibepIrrpocTopoM € cepenoBHIIE, III0 BUHHKA€E BHACAILOK (PYHKIIIOHYBaHHSA Ha
OCHOBiI €OMHUX HPHUHIOUIIB i 3a 3araaAbHUMH IIpaBHAAMH iH(POPMAIiMHUX,
TeAeKOMYHIKaIliHHUX Ta iH(popMalliiHO-KOMYHIKAIliHHUX CUCTEM*.

HocAipkeHHs 1€l ITpoOAeMM MOKHA pO3HoYaTH 3 TepMiHoaorii, 1o i
3aro4aTkoBaHO B MixkHapozHoMy crasnapti [ISO/IEC 27032:2012. Cepen HayKOBLIB
BapTo BUmianTH Ipari: AarieeBa A.C., Apxinoa O.€., Yernypenko 51.0. Moxopa B.B.,
Bakaannacrkoro O.0. BormanoBa O.M., I'pubynina B.T'., T'opbareko O.B. Hampsmu
PO3BUTKY KibepOedrieku Oyau ormcani AebemeBuM B., OropomaikoBrM /1.,
OnetirikoM M., TTpozopoBum /1., CeruiieeuM A., €.B. BpexxueBuMm, A.A. KoBaseHKOM,
0O.0. InasiimieHkoM.  AHaaAi3y OIUHKM PH3UKIB Kibepbesrekn y OaHKIBCHKiH cdepi
npucBsdeHO poboty €BceeBa C.II. Ta inmmix. Hapasi Tema miomo Oesmneku y
KibepIIpocTopi € HAaHUIIOIITHMPEHIIIIO 1 HAHOIABII 3aTPeOyBaHOI0 CyCITIABCTBOM, OCKIABKH
e CTOCYETBCS KOKHOTO, XTO CTUKAETHCH 31 CBITOM iH(POPMALTIFTHIX TEXHOAOTIH.

[Ipr HagBHOCTI NMOAIOHMUX PHU3HKIB (POPMYyBaHHS BAACHOTO MiAXOAY [0
3abe3nedyeHHsa KibepOe3lleKH Ha CBOTOAHIIIHIN AEHb IIPeACTAaBASIETHCS
HEOOXiMTHUM [ Oyab-sIKOI AepzKaBU. TaKUM 4YUHOM, PO3BHUTOK TAKOT'O HOBOTO
THUIIy HOPOTUCTOSHHS, 9K iH(oOpMallifiHe, mepexisy TOHKH O030pPOE€EHbL B TOHKY
TEeXHIYHUX O030pOEHBL B KibOepIrpocTipi, HII0 TAKOXK OOyMOBAIOE aKTYaABHICTH
JOCAITP)KEHHSI BIHOCHH aep:kaB B cdepi Kibepbesmeku. Ha aymKy c¢axiBIiiB
36poiinux cua CIIA B obaacti KibepOe3meku, B TEXHIYHOMY IIAaHI IIOBHA
aJleKBaTHa CHCTeMa Kibep3axucrty nependbadae MHOOyIOBY Ta BHUKOPHUCTAHHS
TaKUX OCHOBHUX IifcucreM: Hmigcucremu 3axucty (Protection Capabilities), m1o
3a0e3rieuye CKPUTHICThP BHIIPOMIHIOBaHb Pa/liOEAeKTPOHHUX 3acobiB, cucreM i
3aco0iB 3B'dA3Ky, KOMITIoTepHYy Oe3meky (Computer Security) i iHdopmamifiny
6esneky (InfoSec); mincucremm BugaBaeHHs (Detection Capabilities), 110

1 ApxurioB A. ITprcTaBKa Kubep-: Bee Au o4eBHIHO // 3axuct iHdopmarii. 2016. No 3. T. 18. C. 203-209.

2 Mexnynapogusii ISO/IEC crangapt 27000 MudopMalioHHbBIE TEXHOAOTHH — MeTonpl u
cpencrBa obecriedeHus 6e3ornacHOCTH -CHuCTeMbl MEHEIKMEHTa HH(MOPMAIIHOHHON 6e30I1aCHOCTH
— Obure cBemeHus U caoBaph. ISO/IEC 27000:2016 (E) /A. F'op6yHoB. URL: www.pgm-online.com
(mata 3BepHenHa 01.04.2019).

3 IIpo OcHOBHI 3acaay Po3BUTKY iHopMariifiHoro cycriabcTBa B Ykpaini Ha 2007-2015 poku: 3akoH
Ykpainm Big 09.01.2007 Ne 537-V // Binomocri BepxoBHoi Pagu Ykpainm. 2007. Ne 12. cr.102.

4 ISO/IEC 27032:2012 Information technology -- Security techniques - Guidelines for
cybersecurity. URL: www.iso.org/standard/44375.html (zara 3Beprennsa 01.04.2019)/
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3a0e3IeuyIoTh PO3Ii3HAaBaHHS aHOMAaAill B Mepexki 3a paxXyHOK 3aCTOCYBaHHS
CHCTEM iX BUSIBAEHHS; [TiZICUCTEMH pearyBaHHd Ha 3MiHU TEXHIYHUX IIapaMeTpiB
i o6cranoBku (Reaction Capabilities), 1110 3a6e3nedye BiiTHOBAEHHS (B TOMY YHCAl
pekoHQirypalliro) i BAKOHaHHS iHIITUX MpoleciB iHdopMartitinux ornepariiil. Ha
OYMKY OKPEMHX aBTOpPiB, CHCTeMa Kibep3axucTy, CTBOpPEHa BiAIIOBiIHO [0
BHIIIe3a3HAYEHUX BHMOT, He 3a0e3Iieuye ITOBHOIO Mipoio KibepOesreKn 00 'ekTa
indopmaTuzarii i, B mepury 4yepry, OopraHiB aep:KaBHOI BAaau Ta OOOPOHH.
3abesnieuyeHHs KibepOe3meKW IIMX OpraHiB Mae 3aifiCHIOBATUCS €IUHOIO
IHTEAEKTYaAbHOIO CHCTEMOIO KibepOe3reky, II0 € YacTHHOI CHCTEMHU
inopmartitinoi Oesneku. IIpum 1IbOMy B OCHOBY MIOOYOOBH II€PCHEKTHUBHOI
cucreMHu KibepOe3rneku Mae OyTH MOKAAZEHO ITOHATTS €BOALI CUCTEMH, TOOTO
3HaTHICTL ii amamTallii yepe3 3MiHY HapaMeTpiB IIi/i BIIAUBOM 30BHIIIHIX i
BHYTPIIIHIX Kibep3arpo3 (kibepaTak) i TEXHOAOTIH, IO 3aCTOCOBYIOTHCH AL
OpoTHAii IM IIPOTATOM CBOIO XKHUTTEBOIO IIMKAY2. Be3ymMoBHO, III0 CTBOpPEHHH
TaKOl CHUCTEMH MOXKAHMBO AHIIE IIAIXOM IIO€QHAHHSI BCBOTO CIIEKTPY 3aXO[iB
[eP3KaBHOTO PETYAIOBAHHS Bifl 3aKOHOJABYOT0 PETYAIOBAHHH /10 €(DEKTHBHOIO Ta
BiAIIOBiJaABHOT'O IIPaBO3aCTOCYBaHHS.

Metoro maHoi craTTi € aHaai3 3akKoHomaBCcTBa YKpaiHu y cdepi
KibepOe3mekH, a TakKOXK BH3HAYEHHd OpobOAeM, MpiopUTeTiB Ta HAIPSIMIB
PO3BUTKY HOPMaTHUBHO-IIPABOBOTO PETyAIOBaHHS B cepi KibepOe3rneKu.

o mnpuitHarTsa 3akoHy Ykpainu «[Ipo ocHOBHiI 3acamu 3abe3nedeHHs
KibepOe3meku YKpaiHu»3, MpaBOBY OCHOBY KibepOesreku YKpaiHH CTAHOBHUAHU
Koncrurynia Ykpainu, 3akoHu Ykpainu «I[Ipo ocHOBH HallioHaABHOI Oe3IleKH»,
dIpo  iHdopmarmitor, «IIpo  3axuct iHdopmallii B  iHdopMmaliiHo-
TEAEKOMYHIKaIIHHUX cUCTeMax», Ta iHIli 3akoHU, KouBeHitis Pagu €Bponu mmpo
Kibep3AOYMHHICTB?, iHIIII MiXKHAPOIHI JOTOBOPH, 3rofia Ha 0OOB’I3KOBICTH SIKUX
HamaHa BepxoBHow Pamoro VYkpainwm, [okTpmHa iHdopmarmiinoi 6e3rnexku
Ykpainu, a TaKoXK iHIIIi HOpMaTHUBHO-IIPAaBOBI aKTH.

3akoH Ykpainu «I[Ipo ocHOBHI 3acamu 3abe3nedeHHs KibepOe3neKu YKpaiHu»
BU3HAYAE IIPaABOBI Ta OpraHizallifiHi OCHOBH 3abe3ledeHHS 3aXUCTy 3IKUTTEBO
BaXKAVMBHUX IHTEpECiB AIOAVHU 1 TpoOMaidHUHA, CYCIIABCTBA Ta M[ep3KaBH,
HalliOHAaABHUX iHTepeciB YKpaiHu y KibepIipocTopi, OCHOBHIi ITiAl, HampsMu Ta
IIPUHIIUAIN JeP>KaBHOI IOAITHKY y cdepi KibepOe3rneKy, IIOBHOBAaXKEHHS Nep>KaBHUX
OpraHiB, HMiIIPHUEMCTB, YCTAHOB, OpraHisailliii, ocid Ta rpoMassH y 11iti cdepi, OCHOBHI
3acaay KOOPAMHALLl IXHBOI [isIABHOCTI i3 3abe3neueHHd KibepOea3rneKu.

Crarra 1 3akony VYrpainu «[Ipo ocHOBHiI 3acagu 3abe3nedeHHs
Kibepbesnmeku YkpaiHu» BH3Hadae, 110 Kibepbe3nmeka — 3aXHUILIEHICTh KHUTTEBO
BaXKAVMBUX IHTEPECIB AIOUHU i TpOMaassHUHA, CYCIIABCTBA Ta AEP3KaBU IIiZl yac
BHKOPHUCTAHHS KibepmpocTopy, 3a gKOi 3a0e3IedyloTbCs CTaAud PO3BUTOK
iHpopMaIlifHOTO CYCIIABCTBa Ta IIM(PPOBOr0 KOMYHIKATHUBHOI'O CEPEIOBHIIA,
CBO€YaCHE BUSBACHHs, 3arobiraHHg i HeHTpaaizallia peasbHUX i IMOTEHIIIHHHUX
3arpo3 HalliOHaABbHiH Oearerli YKpainu y KibeprpocTopi.

lMapmina C.A., Topbauer IO.E., KoxkanoB IJ.A. KubepBoiiHBI — peasbHas yrposa
HallMOHaABHOM Oe3onacuoctu? M.: KPAC AH/I, 2011. 96 c.

2 Bopozakwuii FO.B., To6ponees A.1O., Byrycos 1.B. Knbep6e30macHOCTb KaK OCHOBHOH (hakTop
HAIIMOHAABHOM MW MeXAayHapomHod 6OezomacHoctn XXI Beka (wacts 2) // Bompocs!
kubepbezonacHocTH. Nol(2). 2014. C. 5-12.

3 IIpo ocHOBHI 3acanu 3abe3nedeHHs Kibepbesnmeku Ykpainu: 3akoH Ykpainu Ne 2163-VIII Bix
05.10.2017 // Bimomocti BepxoBnoi Pammu. 2017. Ne 45. cr.403.

4 Tlpo kibep3aoumHHicTe. KouBeHnis Pamu €Bponm Big 21.11.2001 //Odimifinuii BiCHHK
Yrpainu Bix 10.09.2007 p., Ne 65, crop. 107, crarta 2535, kox akra 40846 /2007.
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Haxkaap, pgig BuineBkazaHoro 3akoHy Ykpainu «[Ipo OCHOBHI 3acamgu
3abe3neydeHHd KibepOesrneku YKpaiHu» He HOIIUPIOETHCS Ha BiTHOCUHU Ta IIOCAYTH,
MOB’s13aHi i3 3MmicToM iH(opMaltii, 110 06PObASIETECS (TTepenaeThes, 30epiraeTrecs) B
KOMYHIKaIlIFHUX Ta/ab0 B TEXHOAOTIYHUX CHCTEMAaX, COI[laAbHHX MEpPeKax,
IPUBATHUX EAEKTPOHHUX iH(OPMAIHUX pecypcax B Mepexi [HTepHeT
(BKAOUArOYM OAOT-TIAATOPMH, BiO€OXOCTHMHTIH, iHIII BeO-pecypcu). I[Ipore,
3aIIpOBa/PKEHHS TI0AOXKEHb 3aKOHY y 1Ii#f cdepi MozKe po3rasaaTHCs gK iCTOTHE
MIOPYIIEHHS IIPaB AIOIMHU BiITIOBIMHO 10 ITOAOXKEHb €BpPOITeMChbKOi KOHBEHIIII IIpO
3aXUCT MIPaB AIOJIMHU 1 OCHOBHUX CBO0OI, 30KpeMa cT. 10 KorBeHiriil.

3abesrreueHHa KibepOe3rleK B YKpaiHi IPYHTYETBCH Ha [IPHUHIMIIAX:
BEPXOBEHCTBA [TpaBa, 3aKOHHOCTI, ITOBATH 10 ITPaB AIOIMTHH i OCHOBOIIOAOZKHIX CBOOO
Ta IX 3aXUCTy B IIOPSAKY, BU3HAYEHOMY 3aKOHOM; 3a0e3ledeHHsI HAlllOHAABHHX
iHTepeciB YKpaiHH; BIIKPUTOCTi, MOOCTYITHOCTi, CTabIiABHOCTI Ta 3aXUIIEHOCTI
KibeprpocTopy, PO3BUTKY MepexKi I[HTepHeT Ta BiAIloOBiZaAbHHUX fiil y KibepIrpocTopi;
[ep>KaBHO-TIPUBATHOI B3a€MOIi{, ITUPOKO] CITiBIIpalli 3 FPOMAaISHCHKIM CYyCITIABCTBOM
y cpepi Kibepbearekn Ta Kidbep3axucTy, 30KpeMa IIASXOM 0O0MiHy iHopMalli€io mpo
iHIMAeHTH KibepOesreky, peaai3allii CIliAbHIX HAYKOBUX Ta JIOCAITHUITBKUX ITPOEKTIB,
HaB4YaHHS Ta IIBUINIEHHS KBaaidikallii KamapiB y Lt cdepi; IporopliiiHocTi Ta
aIEKBaTHOCTI 3aX0/IiB Kibep3axHCTy peasbHUM Ta IIOTEHIINHNM pH3HKaM, peasizartii
HEBIZ'€MHOIO IIpaBa Aep:KaBU Ha CaMO3aXUCT BIAIIOBIIHO [0 HOPM MIKHAPOIHOIO
IIpaBa y pasi BUMHEHHS arpPeCUBHUX il y KibepIrpocTopi; IMpiopUTEeTHOCT 3aI00i3KHIX
3aXO/liB; HEBIIBOPOTHOCTI MOKApPaHHS 3a BYMHEHHs KiOEP3AOYHHIB; ITPiOPUTETHOIO
PO3BUTKY Ta IIATPUMKH BITYH3HSHOIO HAYKOBOIO, HAyKOBO-TEXHIYHOIO Ta
BUPOOHUYOIO IOTEHIliaAy; 3a0e3Me4eHHs JeEMOKPATHYHOIO ITUBIABHOTO KOHTPOAIO 3a
YTBOPEHMMH BIiAIIOBIIHO OO0 3aKOHIB YKpaiHW BiICBKOBUMH (QOPMyBaHHSIMH Ta
IIPABOOXOPOHHHMH OPraHaMH, 10 IIPOBaAATh MiSIABHICTD y chepi Kibepbesrneku Ta iH.

HartionaabHa crcrema KibepOe3rneKky IIpeAcTaBase COO0I0 KOMIIAEKCHY CHUCTEMY
B3aEMO/Iil HU3KHU [Iep:KaBHUX OPraHiB, 30KpeMa, [Iep;KaBHOIO CAYKOOO CIIEIaABHOIO
3B’I13Ky Ta 3axucTy iHdopmarti YKpainu, HarionaabHOO moairtiero Ykpainu, Cayzk060t0
Oesnekn Ykpainw, MiHicTepctBoM o00OpoHUM YKpaiHm Ta [eHepasbHMM mITabom
36poiiarx Cra YKpaiHu, po3BiayBasbHUMU OpraHaMu, HartioHaabHIM 6aHKOM YKpaiHH,
MISIABHICTB SIKUX CIIpSIMOBAaHa Ha 3a0es3redeHHsT KibepOe3neK Ta B3a€MOIIOB’S3aHHX
3aX0/iB IOAITMYHOIO, HAYKOBO-TEXHIYHOIO, iH(OPMALLIHOIO, OCBITHBOIO XapaKTepy,
opraHizarfiiHmx, IIPaBOBIIX, OIIEPaTUBHO-PO3IIYKOBHUX, PO3BiAyBaABHUX,
KOHTPPO3BIlyBaAbHUX, OOOPOHHMX, IHXKEHEPHO-TEXHIYHUX 3aXO/iB, a TAKOXK 3aXOiB
KPHUITTOTPapiyHOrO i TEXHIYHOIO 3aXUCTy HAIlOHAABHMX iH(POPMAILMHUX PpecypciB,
Kibep3axucTy 00’ €KTiB KPUTHYHOI iH(popMallifHOI iHppaCTPyKTypH.

[TpoBimHMM Cy0’eKTOM HAaIliOHAABHOI CHCTEMH Kibepbesreku € [lepzkaBHa
CAy>k0a CHelliaAbHOTO 3B’I3Ky Ta 3axUCTy iHdopMmalli YKpainu?, mio 3abesmnedye
dopMyBaHHS Ta peaaizallifo Aep>KaBHOI MOAITHKH IIOZI0 3aXUCTy y KibeprpocTopi
Jep:KaBHUX iH(QOpMAaIifHUX pecypciB Ta iHdopMmarlii, BUMoOra Ioa0 3aXHCTy SKOi
BCTAHOBA€HA 3aKOHOM, Kibep3axucrty o0O0’€kTiB KputudHOi iH(opMariitiHoi
iH(ppaCTPyKTypH, S3MAiMCHIOE Aep:KaBHUM KOHTPOAB y IMX cdepax; KOOpPAMHYyE
MSIABHICTD IHINIMX CyO’€KTIB 3abe3nedeHHs Kibepbe3rneKu IoA0 Kibep3axHCTy;
3a0e3riedyye CTBOPEHHs Ta (PYHKILOHYBaHHS HartioHaabHOI TeaeKOMyHiKallifiHoi
MepexKi, BIPOBaKEHHsI OpPraHi3allilfHO-TeXHIYHOI MojieAl Kibep3axucty; 3aifiCHIoE
opraHizarlifHo-TexHi4YHi 3axonu i3 3arobiraHHs, BUSBAEHHS Ta pearyBaHHsS Ha

1 TIpo 3aXUCT IpaB AIOUHH i OCHOBHUX CBOOOA. €Bpormeiicbkka KoHBeHIid. Bix 04.11.1950 //
Odpintitinnii BicHUK YKpainu Bix 16.04.1998. 1998, No 13. Ne 32 Bix 23.08.2006. Crop. 270.

2 TIpo [depzkaBHY CAYzKOy CIIELIaABHOI'O 3B’I3Ky Ta 3axucry iHdopmarii Ykpainu: 3akoH
Yrpainm Big 07.11.2018, Ne 2155-VIII // Bimomocti BepxoBHoi Panu Ykpainu. 2006, Ne 30, cT.258
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KiOepiHIIMAEeHTH i KibepaTaKu Ta yCYHEHHs IX HaCAiAKiB; iHpopMye Ipo Kidbep3arpo3u
Ta BIANOBIAHI MeTOAM 3axXUCTy Bl HHUX; 3abesmnedye BIPOBAMKEHHS ayIUTY
indopmariifinoi 6e3rekn Ha OO0’€KTaX KPUTHYHOI iH(PACTPYKTYpPH, BCTAHOBAIOE
BUMOTH [I0 ayAuUTOPIiB iH(opMallifiHoi Oe3reky, BHU3HAYAE IIOPSIOK iX arecTartii
(mepeatecraitii); KOOpOUWHYyE, OPraHi3oByE Ta IIPOBOAUTHL ayOUT 3aXHUIIIEHOCTi
KOMYHIKAIlIHUX i TEXHOAOTIYHHUX CHUCTEM O0€KTIB KPHUTHYHOI iHQPaACTPYKTYpPH Ha
BPa3AUBICTh; 3abe3nedye PyHKIIOHYBaHHS /lep3KaBHOIO HEHTPY Kibep3axucTy.

BakoH Ykpainu «[Ipo ocHOBHiIi 3acagu 3abe3nedeHHs Kibepbesreku
YKpaiHu» 3aKAaB 3arasbHY apXiTeKTypy HalllOHaAbHOI cUCTeMH KibepOe3meku Ta
po3momdiage 3aBOAHHS Ta IIOBHOBaXKEHHdA MiK OCHOBHUMH Cy0’€KTaMUu
3abe3rieueHHS KibepOe3rneKH.

Peaaizartiss mmorozkeHb Crparerii kKibepOesriekrn Ykpainu Ta 3akoHy YKpaiHu
«IIpo ocHOBHI 3acamu 3abe3redeHHs Kibepbes3neKu YKpaiHm» Iepeadadae po3pooKy
Ta 3aCTOCYBaHHS SIKICHO HOBOTO 3aKOHOZABCTBA B cdepi Kibepbesreku i 060poHH,
10 3aCHOBaHE Ha HaIpallbOBAHOMY 3a II'dTh POKIB TribpumHOi BifHM OOCBiai Ta
IMIIAEMEHTAIlii HOBITHIX IIOAOXKEHb 3akoHomaBcTBa €C Ta CIIIA, 30kpema,
MiIAATaOTE PO3POoO0LI HACTYIIHI HOPMATHBHI akTH: 3aKoH YKpaiHu «[Ipo KpUTH4IHY
iHppacTpykTypy Ta ii 3axuct», [lopsgmok BigHeceHHs O0'€KTIB KPUTUYHOI
inppacrpykrypu, Ilopsmok ¢opMyBaHHsS  Iilepeaiky O0'€KTIB  KPUTHUYHOL
indopmartiinoi iHGpacTpykTypHu, Peectp 00'€kTiB KpuTH4YHOI iH(OpMAILiHHO
iHppacTpykTypH, [Tepeaik 06'eKTiB KpUTHIHOI iH(PPACTPYKTYypH, 3arasbHi BUMOTH 3
Kibep3axucTy OO0'€KTIB KPUTHUYHOI iHPPaACTPyKTypH, I[IpOTOKOA CIIABHMX il 9K
MexaHi3M B3aemomii cy0’eKTiB Kibep3axucty, [TorozkeHHS IIpo ayauT iH(opMalliitHoi
Oesneku 00'ekTiB KpuTH4HOI iH(pacTpyKTypu. PesyAbTaroM BIIPOBaZKEHHSI
3a3HAaYE€HNX HOPMATHBHUX aKTiB Ma€ cTaTh KOMIIAeKCHUI OTrAsl CEKTOPY Oe3IIeKH i
000POHM, YaCTHHOIO SIKOTO Ma€ cTaTyu HarlioHaabHHH oragn Kibep3axucCTy.

BaxkAUBHUM KPOKOM Ha WIASXY CTBOPEHHS Cy4acHOI CUCTeMH Kibep3axXucTy
Ykpainu craso npuitnarTa IlocranoBu Kabinetry MinicTpiB Ykpainu Ne 518 Bifg
19 gepBHa 2019 poky «[Ipo 3aTBepazKeHHI 3araAbHUX BHMOT [0 Kibep3axXucty
00’¢KTiB KpUTHYHOI iHPPACTPYKTypH»!, GKOIO BCTAHOBAEHO: BH3HAYEHHS
3araAbHHUX BHUMOT 3 Kibep3axucTy O0O0’€KTIiB KPUTHYHOI iH(PACTPYKTYPH;
BCTAQHOBAEHHSI O0OOB’YI3KOBHX 3axXOfiB 3abe3lledyeHHsI 3aXUCTy BiJ Kibeparak;
3arnobiraHHs MOPYIIEHHI0 KOH(IAEHIIWHOCTI; IiAICHOCTI Ta [JOCTYITHOCTI
inpopMalliftHUX pecypciB; cTasroro (PyHKIIIOHyBaHHS.

Bapro Big3HaunTH, III0 PO3BUTOK 3aKOHOOABCTBAa B cdepi KibepOesnmeKu B
YKpaiHi 6e3nocepeiHbO0 IIOB'A3aHU 3 €BPOiHTErPAIlifHUMHY ITParHeHHSIMHU YKpaiH!
Ta PO3BUTKOM ITPABOBOTO PETYAIOBAHHS €AEKTPOHHOI KoMepllii B Mexkax COT.

27 4epBHa 2014 poky VYKpaiHuM ykKaaaa Yromy Impo Acoliallito Mix
Ykpainoto, 3 oaHiei cropoHH, Ta €BpornedcpkuM Coro30M, €BpPOIIEHCHKUM
CIIiBTOBApPHUCTBOM 3 aTOMHOI eHeprii i ixHiMu agep:kaBaMH-dyAeHaAMHU, 3 iHIIOI
croponu?. B cr. 3 Jomatky XVII (HopmaTuBHO-ITpaBOBEe HAOAMKEHHS 00 HAOYTTH
IIOBHOT'O PEXKNMY BHYTPIilITHHOT'O PUHKY B KOHKPETHOMY CEKTOpi) 3a3HadeHo: “1.
3rigHo 3i crartamum 114, 124, 133 Ta 139 TaaBu 6 «3acHyBaHHA
HiAIIPHUEMHUIIBKOI AiTABHOCTI, TOPTriBAY IIOCAYTaMHU Ta €A€KTPOHHA TOPTiBAs» Ta
I'aaBu 7 «lotouHi naatexi i pyx Kamitaay» Po3miay IV miei Yroou Ta crarti 2(1)
nporo [JonaTtka, YKpaiHa TpPaHCIIOHYE i Ha IIOCTiMHIM OCHOBI BHIPOBaIKy€ UYMHHE

1 TIpo 3aTBepmMKEHHS 3araAbHHX BHMOT [0 Kibep3aXucTy OO’€KTIB KPUTHYHOI iH(PPaCTPyKTYPH.
ITocranoBu KabGinery MinicTpiB Ykpainu Ne 518 Bim 19 uepBua 2019 poky // OdiritiHuii BiCHUK
Yrpainu Bix 02.07.2019. 2019 p., Ne 50, crop. 53, crarta 1697, kox akra 94896/2019

2 Yroma nipo Acorriattiro Mizk YKpaiHoro, 3 oxHiel croponu, Ta €BporiefickkuM Coro30M, €BPOIIeHCEKUM
CIIIBTOBapHICTBOM 3 aTOMHOI eHepril i ixaiMu nep:rxaBaMu-dyaeHaMu, 3 iHIoi croponu Big 27.06.2014.//
Odpirtitiamii BicHUK YKpainm Big 26.09.2014. 2014. Ne 75, Tom 1, crop. 83, crarta 2125
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3akoHogaBcTBO €C, 3a3HadeHe y [OIIOBHEHHAX, Y CBOIO HAIliOHAABHY IIPaBOBY
cucTeMy BinnoBimgHO no ctartTi 2(2) uporo JomaTkal.

Y ciuni 2012 poky B €C Oyao iHini#ioBaHO pedopMyBaHHS 3aKOHOAABCTBA
€Bpormeiickkoro Coro3y B cdepi 3aXUCTy NEePCOHAABHUX [JaHUX 3 METOIO
IpUBEAEHHS HOTO Y BiAIOBIAHICTE 10 BUMOT “ITU(PPOBO] €110X1”~ Ta Ha BUKOHAHHS
Crparerii €gunoro Ludposoro Punky €Bponu (Digital Single Market Strategy).
B 3B’13Ky 3 1M OyAM HOiATOTOBAEHI ABa AOKyMeHTH — [JupekTtuBa 2016/680
€Bporneiickkoro Ilapaamenty Ta Pagu €C Bin 27 kBiTHg 2016 p. npo 3axuct
dizuyHUX 0Cci6 CTOCOBHO OOpPOOKM N€PCOHAABPHHX [OAHHUX KOMIIETEHTHUMH
opraHaMHu [OAd Iliaedl  3arobiraHHs, pPO3CAiAyBaHHS, BHUABAEHHS abo
nepecaigfyBaHHsS KpPUMiHaABHUX 3A0YHHIB a00 BHUKOHAHHA KPHUMiHAABHHX
IIOKapaHb Ta IIPO BiAbHE IIEepPeMillleHHd TaKHUX MaHHUX, a TaKOXK IIPO CKaCyBaHHS
PamkoBoro Pimenna Pagum 2008/977 Ta Peraament (€Bpocoro3) 2016/679
€Bpormeiickkoro [lapaamenty ta Paau Bim 27 kBiTHa 2016 poKy IIpo 3aXUCT
¢i3muHUX O0Ci0 CTOCOBHO OOpPOOKM IIEPCOHAABPHUX MAHUX Ta IIPO BiAbHE
IIepeMIMIeHHs TaKUX JaHUX, a TaKOXK Ipo cKacyBaHHA [JupekTuBu 95/46/€C
(3araapHuit peraameHT npo 3axuct gaHux(GDPR)2.

07.02.2013 p. €Bponeiicekuii Coio3 yxBaauB Crparerito Kibepbesneku,
MeTOI0 KOl € BigkpuTuii, HamiiHuy i 6e3meuHuil Kibepripocrip. Ogpasy micas
onpuatonHeHHss Crparterii 0Oyao posmouaTro poOOTy Haa BiAIOBigHOIO
OUPEKTHUBOI0. BaskAMBO HAroAOCHUTH, IO IIeY¥ MOKYMEHT PO3POOATIBCS HE OKPEMO
Bi IHIIMX HaIpPsSMKIB, a B gKocTi yactuHu Crparerii €nunoro Lludposoro
Punky (Digital Single Market Strategy), 3 ogHOro 60Ky, i YacTHHU €BPOIIEHCHKOTO
[Mopsanky [enHoro 3 nuTaHb 0e3neku (European Agenda on Security), 3 iHIIO0TO.

Crpareria Ta [lopanok neHHu# Oyan orpuaronHeHi HaBecHi 2015 poky, B
aunHi 2016 poky €Bpomneiiceka Kowmicia npesenTyBasa “/lomaTKoBi 3axXoay IIO
CIIPUSHHIO PO3BUTKY iHAaycTpii Kibep3axucry”’, a 06.07.2016 Oyaa yxBaseHa
HupektuBa €C oo 3axofiB IO 3a0e3IeYeHHI0 BHUCOKOIO 3araAbHOTO PiBHS
Oe3nmeku MepexXeBUX Ta iHpopmaunifiHux cucreM y BceoMy Corosi (DIRECTIVE
(EU) 2016/1148 — NIS Directive). Lla [lupekTuBa 3aKAagae €QUHI IIpaBHAA Ta
BuUMOr"d B cdepi Kibepbesmeku mad Bcix KpaiH €C, ase 3asuIae 3a KOXKHOIO
KpaiHOI0-9YA€HOM ITPaBO BXKUTU BAACHUX 3aXO0/iB 00 iMIIAeMeHTAallii HOpM ITi€l
[upeKTUBH B HalliOHAABbHE 3aKOHOJABCTBO (e Maao 6 Oytu 3pobaeHO mo 9
TpaBHs 2018 poky)3.

[asa nocarHeHHd MeTH [JupeKTuBH (3abe3redeHHsT O0iABIII BHCOKOIO PiBHS
MepexkeBoi Ta iH(opMmalliiiHoi Oe3mekm B Mexkax EBporeiickkoro Coroay)
HeOoOXiJHO BXKUTH 3aXO/iB B TPhOX OCHOBHUX HaIIpAMKax:

HiABUIIUTH CIIPOMOXKHOCTb CHCTEMH Kibepbe3rneKr Ha HalliOHAABHOMY
piBHi;

HiABUIINTU PiBEHDb ITaH-€BPOIEHCHKOTO CIIiBPOOITHUIITBA;

3aIpOBaUTH VIOPABAIHHA pPHU3UKaMH Ta 3000B’d3aTH CIOBIIIATH IIPO
KibepiHIIMaEeHTH oIlepaTopiB 0a30BUX IIOCAYT Ta IpoBakiiepiB HU(PPOBUX ITOCAYT.

1 Biaa xkuura. [Ipomo3umii 10 moAiTUKH om0 pedpopMmyBaHHS cepH Kibepbesneku B YKpaiHi
Marepiaa nasg obroBopenHs (Policy Paper).

2Regulation (EU) 2016/679 of the European Parliament and of the Council of 27 April 2016 on the
protection of natural persons with regard to the processing of personal data and on the free movement of
such data, and repealing Directive 95/46/EC (General Data Protection Regulation) (Text with EEA
relevance) // OJ L 119, 4.5.2016, p. 1-88.

3 Directive (EU) 2016/1148 of the European Parliament and of the Council of 6 July 2016
concerning measures for a high common level of security of network and information systems
across the Union // OJ L 194, 19.7.2016, p. 1-30.
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BazkanBe 3Ha4€HHS AASI IOJAABIIIOTO PO3BUTKY 3aKOHOAABYOIO PETYAIOBAHHSI
B ccepi KibepOesrieku Mae Takoxk dupekrtuBa Pamgu 2008/114/€C Bin 8 rpyaHs
2008 poky mpo inmeHTHiKallifo 1 BH3HAYEHHS EBPONEHCHKUX KPUTUYHUX
iH(ppaCTPYKTYp Ta OLIHIOBAHHSA HEOOXiTHOCTI ITOKPAIIEHHS IX OXOPOHHU Ta 3aXHUCTY.
BignoBigHo mo [UpeKTUBH BCTAHOBAIOETBCS IIpolleaypa imeHTHdikarti i
BHU3HA4YEHHSI €BPONEHCHKUX KPUTHYHUX iH(ppacTpykryp («€KI») Ta cdopmoBaHi
migxomy o ¢OpPMyBaHHS €QUHOIO INAXOAY [AS OLiHIOBAHHS HEOOXiMHOCTI
IIOKpAIIIEHHS OXOPOHM Ta 3aXUCTy TaKUX iH(PaCTPYKTyp 3 METOI0 CIPUSHHS
3aXUCTy HaCeAeHHs. BBajkaeMo 3a HeoOXximHe BpaxyBaTH IIOAOXKEHHSI I[bOTO
JOKYMEHTY {IK IIPU PO3po0Ili HAIliIOHAABHOTO HOPMATHBHOTO aKTy, TaK i AOKAABHUX
aKTiB Cy0 €KTiB rOCIIOJaPIOBAHHSI.

OcobAuB0Oi yBaru 3acAyroBylOTh Bu3HaueHi [upektuBoro 2008/114/€C
Hackpisni kpurepii ominku €KI, 3a3Hadeni B nnaparpadi 1, 1110 BKAIOYAIOTE: (a)
KPUTEPiH HEIaCHUX BUITAKIB (OI[IHIOETHCH ITOTEHIliIHHA KiABKICTh CMEPTEABHUX
BHUIAQAKIB abo oTpuMaHux TpaBM); (b) Kpurepili €KOHOMIYHHX pPEe3yAbTATIB
(OLliHIOETBCH 3HAYYIIICTh EKOHOMIYHUX BTPAT Ta/abo IOTipIIeHHS ITPOAYKTIB Y1
IIOCAYT, Y TOMY YHCAi IIOTE€HIIiiHI €KOAOTIUHI HaCAiIKH); (C) KpUTEPil CyCcIiAbBHUX
HACAiIKiB (OIIIHIOETBCA BIIAMB Ha CYCIIABHY OOBipy, (i3W4HI CTpakKaaHH,
IIOPYLIEHHS ITOBCAKIEHHOTO KUTTS, ¥ TOMY YHCAl HEHaIaHHI OCHOBHUX IIOCAYT).

FpanugHi 3HA4YEeHHST HACKPI3HMX KPUTEPiiB IIOBHHHI BCTAHOBAIOBATHUCH 3
ypaxyBaHHSAM CEPHO3HOCTI HACAIIKIB, CIIPHMYMHEHMX MTOIITKO/RPKEHHAM ab0 3HUITIEHHIM
KOHKpeTHOI iHdpacTpykTypu. CeKTopasbHi KpUTepii IIOBHHHI BpaxoByBaTH
ocobanBocti okpemux cekTopiB €KI. IIpu oMy, KOKHA Odep:KaBa-dyA€H ITOBHHHA
MepeBipUTH HagBHICTH Oe3rekoBoro 1maaHy orepatopa (BIIO) abo anHasoriyHMxX
IHCTPYMEHTIB, CIIPsIMOBAHMX Ha BHUPIIIEHHS NUTaHb B KOXKHiM Bu3HadeHitt €KI, mio
po3ramoByeThcs Ha il Tepuropil. JKINO mep:kaBa-daeH BCTaHOBHAAQ, 1110 BIIO abo
aHaAOTIYHI IHCTPYMEHTH iCHYIOTH i PETYASIPHO OHOBAIOIOTHCS, HEOOXiTHICTb 3/1iICHEHHS
TIOAABIITHUX IMIIAEMEHTAIIMHIX it BiACYTHs!.

Ha Hamry gymKy, 3a3HadeHi IIOAOXKEHHS MalOThb OyTH 3akpirnaeHi B IIpoekTi
3akoHy YKpainu «[Ipo KpuTHYHY iHPPaCTPYyKTypy Ta il 3aXHCT», a TAKOK IIPOEKTaX:
[Topsaaky Ta KpUTepiiB BimHEeCeHHA 00’ €KTIB 10 00’ €KTIB KPUTHYIHOI iHPPaCTPYKTYPH,
a Takox [lopsanky dopMmyBaHHS IlepeaiKy 00’€KTiB KpUTHYHOI iH(ppacTpyKTypH Ta
[TopsinKy BeleHHS peecTpy 00’€KTiB KPUTUYHOI iH(PPaCTPyKTypH Ta iHIII.

3abesneueHHss Oesrlekn B KibepopocTopi HeE BHYEPIYETBCA 3aXOOaMU
[EP>KaBHOTO PETyAIOBAaHHS i KOHTPOAIO, a B 0araTbOX BUIIIKAX 3aA€KHUTH Bil
CBIZIOMOI i BiAITOBimaAbHOI IOBEQIHKH YIaCHUKIB IIPABOBIIHOCHH, 30KpeMa, Cy0’€KTiB
rociofapoBaHHd. [ligBuineHul iHTepec y KiOEp3AOUMHINIB BHKAWKAE PHHOK
KPHIITOBAAIOT Ta EAEKTPOHHOI KOMepIlii. 3a JOITOMOIO0 Pi3HUX CIIOCODIB 3iFCHEHHST
aTak, XakepH 3IiMCHIOIOTH KPalisKKHW E€AeKTPOHHHUX TIpolled O6e3rocepeqHro y ix
BAACHUKIB, 200 3K BUKOPHUCTOBYIOTE JIAS ITHOTO IiAPYYHiI PeCypCH — raMaHIIi, Oip:Ki Ta
ixmre. KibepaTaku Ha cy0’eKTiB rociogaploBaHH4 Ta IX MiIABHICTE MOXKYTBb HaOyBaTH
abcoaroTHO pizHUX popM. Lle Moke OyTH IIUHT, IKUY 3AiHCHIOETHCH, HAIIPHUKAALT,
3a [JOIIOMOIOI0 PO3CHAKH EAEKTPOHHHUX IIOBIIOMAEHH CIIiBpOOiTHMKaMm abo
BHUKOPHUCTAHHS IIIKITAWBOTO IIPOrPaAMHOIO 3a0€3ITeYeHH .

OxHUM 3 KAIOYOBHX YHHHHKIB, IO CIIPHUSE IIONEPEIKEHHIO KibepaTak €
edpeKTHBHA CHCTEMa 3aXHCTy Ta KOPCTKa CHUCTEMa IIoOKapaHb Kibep3AOYHHIIIB,
HalpukKaan, Taka gk icHye y CHIA. YkpaiHa, Ha Kaab, Ha JaHUH MOMEHT HeE

1 Directive (EU) 2016/1148 of the European Parliament and of the Council of 6 July 2016
concerning measures for a high common level of security of network and information systems
across the Union// OJL 194, 19.7.2016, p. 1-30.
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MOZK€ ITIOXBAAUTHCS HACTIABKH PO3BHHEHUM i BAOCKOHAAEHHM 3aKOHOAABCTBOM
1100 IPUTATHEHHS 00 BiAIIOBIAAABHOCTI 32 HE3aKOHHI ITKIIAUBI [ii xakepiB!.
BaxkauBuM eaemMeHTOM ~OE3IIEKM  TOCIIONAPCHKOI  [MiIABHOCTI  CyO’eRTa
TroCIIoJapIoOBaHHS € IOAITHKA iH(popMallifiHoi 6e3reKu Ta 3aX0u KOPIIOPaTHBHOIO
abo  iHjopMallifHOIO  KOMIIAQEHCA, IO  BIIPOBAKYIOTECA  CyO'€KTOM
ToCIIoJapIOBaHHs. JlK IIpaBHAO, IIe IIEBHA CYKYIIHICTb IIpaBHA, BHMOT, OILHKH
PU3HUKIB Ta PEeKOMEHMAIliH, 1110 BHU3HAYAIOTH MOPSAOK iH(OpMAIliHHOI AiIABHOCTI
cyb’eKTa rocrmomaproBaHHS Ta 0COOAMBOCTI 3abe3nedeHHs 6e3MeKH HOoro MiIABHOCTI Y
Kibeprpoctopi. Taki 3axomu 3abe3redyioThb HAAEXKHUU pPiBEeHb 0Oe3MneKu
iH(popMAaIlifHIX CHCTEM, Ta BPaXylOTh TakKi eAeMeHTH: (a) Oesmeky cucrem; (b)
BPETYAIOBaHHS iHITMIEHTIB; (C) yIIpaBAiHHS Oe3riepepBHiCTIO 6i3Hecy; (d) MOHITOPHUHT
Ta MOCTiHHWH ayauT; (€) BiaoBinHiCcTs MixkKHapoAHUM cTaHaaptawm; (f) poscainyBanHsa
IHITUAEHTIB Ta MPUTSITHEHHST BUHHUX J10 BiZIlTIOBiJAaABHOCTI.
CroroziHi 3aKOHOZIaBY€e PETryAIOBaHHS Kibep3axUucTy B YKpaiHi 3HaX0AUTHCS
Ha Io4aTKy CBOro (bOpMyBaHHd, IIPOTE, HAWCKAQAHIIINI eTanl — BU3HAYEHHH
cTparterii, MeXX Ta HaIpsAMIB AepP:KaBHOI ITOAITHKU 3a0e3redeHHs Kid0ep3aXucTy
npo#iaeHo. besymMmoBHO, Ha IIbOMY IIASXY IIle 6araTo IIpobdAeM, ase € i JOCATHEHHH.
Indopmariitina BitiHa, sika BigdyBaeTbca MixK Pociero i YKpaiHoro, BKAIOYa€e He
TIABKH BO€HHI fiii Ta iH(popMaliffHO-TICUXOAOTIYHI onepallii, a TakoX IIPOBeAEHHS
KibepaTak, 3 orasmy Ha e (POpMyBaHHS HOPMATHBHOI OCHOBH 3abe3ledeHHs
KibepOesrieku mMae OyTH 3aCHOBaHe Ha YiTKil Ta 3po3ymiaii Crparerii. CTpok mil
ymHHOI CTparerii Kibepbesneky YKpaiHu 3aBepIyeEThCA HACTYITHOTO POKY 3 OTASITY
Ha 1Ie, BAPTO PO3IIOYMHATH POOOTY Ha HOBOIO CydacHoro Crpareriero KibepOesrneku
YKpainuy, 1110 BpaxoBy€ HagBHUH OCBIiM, OIIiHIOE BUKAUKHY 1 BUBHAYAE I€PCIIEKTHBU
iABUILIEHHST 3aXUIIIEHOCTI B Kibeprpoctopi. [IpoTe, 11e 3aBAaHHA € CIIABHHUM i AT
JEpP>KaBU 1 OAS CYCITIABCTBA B IIIAOMY OCKIABKH OCOOAMBICTIO KiOepIIpocTopy €
BiZICYTHICTb KOP/IOHIB i MeXK, a ToMy 3a0e3redyeHHs 0e3[1eKH € ITUTaHHIM KOXKHOTO.
HaiibiabIl TepCrIeKTUBHUME HAIIpsIMaMM PO3BUTKY HallilOHAABHOI CUCTEMU
Kibep3axucTy, Ha Hally AOyMKY, €: BIOCKOHAA€HHS IIPaBOBOi OCHOBHU
Kibep3axucty 0O0€KTIiB KpUTHUYHOI iHppacTpykTypH; oradgn HarioHaabHOI
cucreMHu Kibepbe3rneKky; BIIPOBAIKEHHS CHCTEMH HE3aA€XKHOIO ayauTy
indgopmartitinoi 6esrnekn Ha 06’eKTaxX KPUTHYHOI iHPPaACTPYKTYpPH; MiABUILIEHHI
IudpPOoBOI I'PaMOTHOCTI TpoMaasH Ta KYAbBTYpH Oe3IeKOBOTO IIOBOIXKEHHS B
KibepripocTopi, BIpOoBaIzKEHHS CUCTEM iH(POPMAaIliIHOIO0 KOMIIAQ€EHCY .
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THE PROBLEMS OF LEGAL PROTECTION OF CYBER
SECURITY IN UKRAINE
Bakalinska O. O., Doctor of Legal Sciences, Leading
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Scientific Research Institute of Private Law and
Entrepreneurship of NALS of Ukraine (Kyiv)

Keywords: information security, cyberspace, cybersecurity.

The article studies the prerequisites and features of the formation of the
legislation of Ukraine on cybersecurity, problems and prospects for its further
development are identified, taking into account the assessment of existing
threats. The authors determined the directions of adaptation of the current
legislation on cybersecurity to EU standards in the framework of the
implementation of the provisions of the Association Agreement between Ukraine
and the EU.
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JTHHAMIKA IHTETPAILI] YKPAITHH 1O
€IHHOTI'0O IIH$POBOI'O PHUHKY €C
€dpemora K. B.,

KaHIUAAT IPUAUYHUX HAYK, CTAPIIUY HAYKOBUMI
CIiBpOOITHHUK, CTAPIINY HAYKOBHU CIiBPOOITHUK
BiZTiAy ITpaBoBOIrO 3a0e3IreYyeHHs PUHKOBOI €EKOHOMIKH
HaykoBo-mocaifHOTO iHCTUTYTY IIPUBATHOIO IIpaBa i
HiAITpUEMHUIITBA iMeHi akazneMika d. I'. Bypuaka
HATIIpH Ykpainu (Kuis)

Y cmammi odocnioxkyromecsi npobremu peanizauii
iHmezpauyii YkpaiHu 0o €0uH020 uugdposozo puHKy
€C. IIpoaHanizoeaHa OUHAMIKA SUKOHAHHS Y200u
npo acouiauito Mk Yrkpainoro ma €C y cgepi
Uugppoeozo puHKy w000 eNleKmpoHHOI mopeaisl,
MeneKoOMYHIKAYIHUX nocnye, IT nocnye,
ayoiogisyanibHUX meodid, a8MOPCbKUX MA CYMIIHUX
npas, 3axucmy nepcoHanvHux oaHux. Ha nidocmasi
npoeedeH020 aHANI3Y 8US8IeHO HeOOJLKU peali3auii
depokagHol nosnimuku 8 yili cgpepi ma po3pobseHo
npono3uuii w000 NPUCKOPEHHSL LMNIemMeHmauii
3axoHoOascmea YkpaiHu 0o Cmpamezii €0uHozo
uugpposozo purky €C.

Karo4oBi caoBa: iH@opmauiliHe cycninbcmeo, yugpposa exoHomika, €ouHull
yugposuil puHokr, Yeooa npo acouiayiro Mix Ykpairoro ma €C.

CBiTOBa €KOHOMiKa MIBUAKO CTa€ 1 poBoro. [HopmalifiHo-KoMyHIKaITifHi
TEXHOAOTII B3Ke He € CHeIM(pIYHUM CEKTOPOM, a CTaIOTh OCHOBOIO BCiX Cy4acCHHUX
IHHOBaLITHUX €EKOHOMIYHHX CHCTEM. [HTepHeT Ta U POBi TEXHOAOTII CTAIOTh OiABII
IHTErpOBaHUMH y BCiX CEeKTOpax HaIllloi EKOHOMIKH Ta CYCIIiABCTBA.

€nuHuY MUQPOBUM PHUHOK — 1€ TOM, B IKOMYy 3a0e3IedyeThbCd BiABHHN pyx
TOBapiB, OCi0O, IIoCAyr Ta KariTaay, a (i3W4Hi Ta IOPUANYHI OCOOM MOKYThb
0e3TepeIlKoIHO OTPUMYBATH IOCTYII Ta 3/IHCHIOBATH OHAAWH-TIIABHICTE B YMOBaX
4yeCHOI KOHKYPEHIIii, a TakKoxK MaloTh BHUCOKHHI PiBEHb 3aXHCTy CIHOXKUBadiB Ta
0COOHCTHUX JAHUX HE3aAEKHO BiJl IX HAITIOHAABHOCTI 200 MiClid ITpoKUBaHHA [1].

3amnpoBamkeHHsa €Bponeticbkoi CTparerii €AMHOTO 1M POBOT0 PUHKY [AS
Ykpaiiu ¢pakTUIHO HaAa€ AOCTYII [0 OHAAWH-PUHKIB Ta e-IocAyT Kpain €C,
nepenbadae CIpoIleHHS IIPaBOBUX Ta aAMiHICTpaTUBHUX 6ap’epiB, IpueHaHHI
[0 €AVHUX IIPaBUA JIAS BiAbHOTO TPaHCKOPAOHHOI'O ITOUIUPEHHS OHAAQWH-IIOCAYT
Ta KOHTEHTY, OHAAWH-TIAQTEXKiB, CIIPOILIEHUX ITpoLeaypP HHU(PPOBUX KOHTPAKTIB,
AllTeH3yBaHHY, ONOAATKyBaHHA Ta O(OPMAEHHS aBTOPCHKHUX NpaB. €AuHUHN
nU(PPOBUH PUHOK MOKE CTBOPUTH HOBI MOIKAWBOCTI IAS HOBHX KOMMAaHI# i
[O3BOAWUTH ICHYIOYHM KOMIIQHigIM 3pocTaTH 1 OTpUMyBaTU NOpPUOYTOK Bix
MacurTaby pUHKY, 1110 He Ma€ MeX Ta KOPAOHIB.

[udpoBuii KOHTEHT € Aedasi OiABIIOI0 YAaCTHHOI  E€KOHOMIKH
ingopMmarttitinoro cycriabcrBa. KoHBepreHiliga Mepexk i1 IIocMaeHHI Audy3il
BHCOKOMIBHIKICHOTO IIIHMPOKOCMYI'OBOTO 3B'd3Ky 30CEPEAKYIOTH yBary Ha
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TIOAITHUIl PO3BUTKY IIIMPOKOCMYTOBOTO KOHTEHTY Ta AOAATKIB, SKUIH 00ilsge HOBi
MOZKAUBOCTI fias 6i3HECY Ta BIIAUB Ha 3POCTaHHS MOIIUTY Ta 3afHSITICTBD.

[Ipore, pPO3BUTOK IM(PPOBOIO KOHTEHTY Ta €-IIOCAYT, PO3IOBCIO/KEHHS
BUCOKOIIBHUIKICHOIO IIIMPOKOCMYTIOBOIO [AOCTYILy IIiAHIMAIOTh HOBI IIHMTAHHS,
OCKIABKH IIIBUKI TEXHOAOTIYHI PO3POOKHU “3aBazKaloTh’ BiKe 0araTo pPoKiB iCHYIOUHMM
bi3HEC-MOOEASIM Ta CTAPHUM MeXaHi3MaM AeP>KaBHOI MOAITHKH. [lep:KaBHAa ITOAITHKA
IIOBHHHA BH3HABATH 1Ii 3MiHM Ta KOPUTYBATH, i, IIapaseAbHO, BUSHABATHU POAB YPLAIiB
dK TBOPLIB KOHTEHTY Ta KOPHCTyBadiB. ¥ IIbOMYy HOBOMY CEPEIOBHILL KOPUCTyBa4i
MepexkKi TaKOK CTaloTh 3aCHOBHUKaMH-TBOPLSIMHU IIM(POBOIO KOHTEHTY 3 IIOSBOIO
HOBHX 3PYYHHX IIpOrpaM i IOCTifHOro mimkarodeHHd mo [HTepHetry. Po3pobka Ta
IocTavyaHHs ITU(PPOBOTO KOHTEHTY IIBUAKO 3pOCTaE y Pi3HUX cepax MisIABHOCTI,
IEePEeKOHMITYPYyIOYH iCHyIOYi (Hampukaaz, TeAeOHHI armapaTh 3 MOKAWBOCTIMU
OHAQMH-TPH, HOBI Gi3HEC-CTpAaTeTii A 3aBaHTAXKEHHSI Bifleo, HAIAHHS IePKaBHUX
TIOCAYT Yepe3 MOOIABHI ITPHUCTPOI TOIIIO).

Metoio cTaTTi € OOCAIKEeHHS AWHAMIKU iHTerpauii YKpaiHu no €auHoro
mudpoBoro puHKy €C Ta BUSIBAEHHS IIE€PEIIOH, SKi 3aBakaloTh ePeKTHBHIM
peaaizaiiii maaHy aiMi, BU3Ha4YeHOMY YTOZOIO IIPO acolijallifo MixK YKpaiHnoro Ta €C.

[Tporpama €nuHui 1UEQPPOBUN PHUHOK € OMHUM 3 HaMOIABIINX NOCATHEHD
€C. BoHa 103BoAsIE AIOASM, TIOCAYTAM, TOBapaMm i KalliTaAy BiABHO IIEPEMIIITIATUCT
y w™mexax €C. lle crnpusge eKOHOMIYHOMY 3pPOCTaHHIO Ta 3iHMCHEHHIO
TOCHIOAaPCHKOi MiSIABHOCTI €BPONEHWCHEKUMH HiAIIPUEMCTBAMHU, IO CTUMYAIOE
KOHKYPEHILiIO i TOPTiBAIO, HMiABUITYE €(peKTUBHICTh Ta SIKICTh IIM(PPOBUX ITIOCAYT
i moriomarae CIIOKHMBadaM OTPUMYBAaTH BUIOAY 3 OiABII pi3HOMAHITHHUX i 6iAbII
JOPOTUX IIPOAYKTIB i IIOCAYT.

[HimiaTuBamu €C 1100 PO3BUTKY «IIH(PPOBOI» EKOHOMIKU € «[HaycTpiasbHA
TIOAITHKA OAs epH raobaaizartii - 2020» (Industrial Policy for Globalisation Era);
dludpoBuii nopsaok aeHHuit €Bponm» (Europe Digital Agenda) Ta Crparteria
«JTligmpueMHHUITbKA TigABHICTE - 2020» (The Entrepreneurship, 2020).

«IudpoBar raayspb, BKAIOUAIOYM E€AEKTPOHHI KOMYHikKallii, iHdopmarliifine
CYCIIIABCTBO Ta ayHioBi3yaAbHUM PHUHOK, 3a3HAa€ HAWUIIBUAIIUX 3MiH TE€XHOAOTIM
Ta PO3BUTKY ITIOPIBHAHO 3 OYIb-IKUM iHIIIHM CEKTOPOM €KOHOMIKH.

€Bporneiicbka KoMicia BuUKAasa HaCTaHOBH 11010 Ma0yTHBOTO PO3BUTKY ITOMiH
Yy CBOEMY KOMIIAEKCHOMY IIPOTPaMHOMY MOKYMEHTI «€auHUN ITU(PPOBUH PUHOK [AS
€Bponu», orpuaroHeHoMy y 2015 potti. Y HboMy OyB PO3TASTHYTHH ITOPS/IOK IEHHUH
[AST BXRUTTS 3aX0/iB 3a TPhOMa OCHOBHUMH HaIIpSMKaMU: a) Kpammi AOCTYII [0
[HTEepHETY OASI CIIOKHMBAYIB Ta IAIPHEMCTB, 0) CTBOPEHHS HAAEKHUX YMOB OASI
PETyAIOBaHHS IIEpeIOBUX HU(POBHUX MepeK, B) po3dymoBa IH(POBOI €KOHOMIKHU
4yepe3 iHBECTHIIii, oIlepaTUBHY CYMICHICTBH Ta cTaHaapTusallifo. CbOrogHi OCHOBHI
HamnpsaMKU peaaizartii Crparerii €auHuii 1mdppoBHUE pHHOK E€BpomM Taki:
1) dbopmyBanHa 1LMGPOBOIO €OWHOIO PHHKY; 2) oLM@pPYyBaHHS €BPOIEHCHKOL
OpoMHCAOBOCTI; 3) miaTpuMmKa 3acobiB MacoBoi iHGopMmamii Ta 1mudpoBoi
KYABTYPU;4) CTBOPEHHSI IIM(POBOIO CYCIIABCTBa; S) 3MIl[HEHHd [OBipu Ta
KubepOesrieky; 6) CTBOPEHHS €BPOITEHCHKOI €KOHOMIKY NaHux [1].

InTerpania Ykpainu mo €amHoro nudgpoBoro puHKy €C posmoyasacd 3
OigIucaHHsSIM YToau IIPo acoliallito Mixk YKpaiHoio Ta €BporneicbkuMm Coro30M,
€BpOIENCHKOIO CIIIABHOTOIO 3 ATOMHOI €Heprii Ta ix Aep:kaBaMu-dyA€HaMU Bif 27
yepBHa 2014 poky [2]. LludpoBuil PHHOK OXOIAIOE IIOAOKEHHS 3a3Ha4eHOi
Yroogm 1100 €AeKTPOHHOI TOPriBai, TeAeKOMYyHiKalinHux mocayr, [T mocayr,
aynioBi3yaAbHUX Me[ia, aBTOPCHKUX Ta CyMiKHHUX IIPaB, 3aXHUCTy II€PCOHAABHUX
JaHuX. Y CTPyKTypi Yroau IIpo acomialfijo TeMaTHKa IIU(PPOBOTO PHUHKY
IIpeacTaBA€HA HACTYIIHUM YHHOM:
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- miagpo3mia 3 wactuHH S [aaBu 6 Posmiay IV - aibepaaizarmia TopriBai
KOMITIOTEPHUMU IIOCAYTaMU;

- migposmia S yactuHU S ['aaBu 6 Posmiay IV Ta Jomatok XVII - iHTerpattia
YkpaiHu [0 BHYTPIIHBOTO PUHKY TE€ACKOMYHIKainHUX ocayr €C;

-gactuHa 6 'aaBu 6 Po3miay IV - cmiBopamg y po3BUTKY €A€KTPOHHOI
TopriBai; 'naBa 14 Poamiay V - criBnpatig y cepi iHpopMaliHoro cycriabcrsa
(mocTymy mo iHdopmarii Ta TeAEKOMYHIKAIliIHHUX TEXHOAOTIH);

- T'aaBa 15 Po3zmiay V Ta JogaTok XXXVII - HaOAUKEHHS TIOAITUKY 3 TUTAHb
ayaioBi3yaAbHOI raay3i.

Byao minkpecaeHO IIiCTHAAUATH CHEI[iaAbHUX IIYHKTIB HAaHy HiH, i3 SKux
IIeSIKi MaAMd HACAiKOM BHECEHHS 3MiH 0 3aKOHOJAaBCTBa, BU3HAYEHOI0 B YTOIi,
3 MEeTOI0 MOro HabOAMKEHHSI /10 €BPOIIEHCHKOTO, BKAIOYAIOYH pedopMyBaHHS
JUpeKTUB 00 EAEKTPOHHUX KOMYVHIKallili, peXWMIiB aBTOPCHKUX IIpaB,
3aXUCTy IIPaB CIIOXKUBAaUiB, Kyp €PChKUX CAYK0, aynioBidyasbHUX IIOCAYT i [1aany
oo npiopuretrHux crasnaaptiB IKT.

Ykpaina 3abe3mnedye IIOCTYIIOBE IIPUBENEHHS CBOIX YHMHHHUX 3aKOHIB Ta
MaMOyTHBOTO 3aKOHOAABCTBA Yy BiAmoBiAHICTE mo acquis €C. Take HAOAHKEHHS
IIOCTYIIOBO IIOIIMPIOETHCS Ha BCi eaeMeHTH acquis €C, taki gk: JupekTuBa No
2002/21/€C €Bponeiicbkoro Ilapaamenty Ta Panu Big 7 6epe3us 2002 poky
IIPO €OUHY HOPMATHBHO-IIPABOBY 0a3y OAd €AEKTPOHHHX KOMYHIiKaIlifHUX
MepexK Ta IIOCAYT i3 3MiHaMH, BHeceHHMH J[lupektuBoio Ne 2009/140/€C
€pponeiicskoro [lapaamenTy Ta Pagu Big 25 aucronaza 2009 poky; JdupekTuBa
Ne 2002 /20/€C €Bpomneticekoro [Tapaamenty Ta Panu Bin 7 6epesnsa 2002 poky
IIpO aBTOPU3AILI0 €AEKTPOHHUX KOMYHIKAIlIHHUX MEPEK Ta IIOCAYT i3 3MiHaMH,
BHeceHUMH [lupektuBoro No 2009/140/€C €Bponeiickkoro IlapaameHTy Ta
Panu Bin 25 aucronana 2009 poky; dupekruna Ne 2002 /19 /€C €BponeicbKoro
[MTapaamenTy Ta Panu Bin 7 6epesns 2002 poKy IIpo AOCTyH OO0, Ta 3’€THAHHS 3,
€AEKTPOHHUX KOMYHIKaIiHHNUX MepPeK Ta BiAIIOBIIHOTO OCHAIIIEHHS] i3 3MiHaMH,
BHeceHUMH [upekTuBoio Ne 2009/140/€C €Bpomneticekoro [lapaameHTy Ta
Panu Bin 25 aucronana 2009 poky; AupekrtuBa Ne 2002 /22 /€C €BponeicbKOro
[TapaamenTy Ta Panu Big 7 Oepe3ns 2002 poky Ipo yHiBepcaabHi ITOCAYTH Ta
IIpaBa KOPHUCTYBadiB CTOCOBHO €A€KTPOHHUX KOMYHIKaIlIHHUX MEPEK Ta ITOCAYT
i3 3minmamu, BHeceHUMH J[lupektuBoro Ne 2009/136/€C E€BporeiicbKoro
[Tapaamenty Ta Paau Bim 25 aucronaza 2009 poky; Pimenna Ne 676/2002/€C
€Bponeiicekkoro I[lapaamenty Ta Pamm Bimg 7 0Oepesns 2002 poky mpo
HOPMAaTHBHO-IIPAaBOBY 0a3y IIO0 ITOAITMKHM CTOCOBHO CIIEKTpa PaaiodacToT B
€Bpormeiicekitt CriabHoTi; dupekTuBa Kowmicii Ne 2002/77/€C Bin 16 BepecHda
2002 poKy mpo KOHKYPEHIIiI0 Ha PUHKAaX EAEKTPOHHUX KOMYHIKAIlIHHUX MepexK
Ta rocayr; JupekruBa Ne 2000/31/€C €Bponeticbkoro [Tapaamenty Ta Pagu Bin
8 uepBHa 2000 poKy Hpo OedKi IIpaBOBi aCIeKTH IIOCAYT iH(opMaliiiHOTO
CYCIIIABCTBa, 30KpEMa, EAeKTPOHHOI TopriBaAi Ha BHyTpiIIHBOMYy pPHHKY
(dupekTuBa 11po EaekTpoHHy TOpriBaro) [3].

[Mpuennanua Ykpainu no Ilporpamu €C Interoperability Solutions for
European Public Administrations 2 (ISA2 ), npoekriB e-CODEX, e-Invoicing, a
TakoX iHiniaTuBu Single Digital Gateway 3a0e3nedyuTh €AeKTPOHHY B32aEMOJIIIO
Jep3KaBHUX iHPOPMAIIHHUX PECYpPCiB, III0 € TOAOBHUM BHUKAHUKOM JIASI PO3BUTKY
€AEKTPOHHOTO ypsayBaHHs B YKpaini. Koxuuii cyb’eKT rocriogaproBaHHS SK
aep:kaBHOI POPMH BAACHOCTI, TaK i NPUBATHOI, CTHKAETHCSI 3 HEOOXIiIHICTIO
JOCTYILy 4O TOTO YU IHIIIOrO0 Aep3KaBHOTO peecTpy abo 6a3u maHux. 30Kpema,
€AeKTPOHHI 3aKyMiBAi Prozorro, cucreMa eAeKTPOHHUX JAeKAapallill, EAUHE MUTHE
BiKHO Ta IHII EAeKTPOHHI CHCTeMHU [As II0OBHOILIIHHOTO (PyHKIIIOHyBaHHSA
HoTpeOyIoTh iHTerparii i3 30BHIIIHIMH [Oep:KaBHUMH peecTpaMu Ta b6azamu
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naHnx. OKpiM IIBOTO, BiICYTHICTh €EAEKTPOHHOI B3aeMO/Iii Aep3kaBHUX CUCTEM He
[IO3BOASIE CIIPOCTHUTH IIOPSAKH HaAAaHHSI IIOCAYT Ta 3PELITOI0 BUKOHATH BHMOTH
3akoHy Ykpainu «[Ipo aagmiHicTpaTUBHI mTocAyru» [4] 1110710 3a60pOHM BUMAaraTu
Bin cyO’ekTiB 3BepHeHHs iHdopmailliio abo maHi, gKi 3HAXOOATBCSI B IHIIHX
opraHax BAaau, TOOTO BxKe Oyau iM HamaHi rpoMaasgsHaMu. [I03UTHBOM y IIBOMY
OUTaHHI € cxBaseHHSIM rocTaHoBU KMY «/lesski mUTaHHA eAeKTPOHHOI B3a€EMOIil
[ep3KaBHUX EAEKTPOHHUX iHdopMalliiHUX pecypciB» [5], dgKoro IepenbdadeHo
3alIpOBa/I3KEHHSI CHCTEMM EAEKTPOHHOI B3aeMOMii nep:KaBHUX EAeKTPOHHUX
inopMalliftHUX pecypciB Ta MiJKAIOYEHHd [0 €eAeKTPOHHOI B3aeMmofil
BignoBigHO mo BUMoOr €C, 30kpema European Interoperability Framework 2.0.
[Mpuenuanua mo ISA2, e-CODEX Ta e-Invoicing m03BOAHTH 3a0€3meYHUTH
PO3BUTOK iHTEepOIIepabeAbHOCTI Ta eAEKTPOHHHUX IIOCAYT B YKpaiHi BiilTOBIAHO 10
BUMOT i cydyacHuUx TpeHaiB €C (dpopmaTu, CTaHAAPTHU, PETAAMEHTH, TeXHiuHi
pillleHHsI), a TAKOXK CIIPHUSITH €BPOIHTErpallii Ykpainu.

B ocranHi poku VYkpaiHa 3pobmaa HH3KY KpPOKIB [AS HOPMATHUBHO-
IIPaBOBOrO HaOAMIKEHHS, aA€ IIPOTPeCc He BCTHUTAE 3a TEMIIaMH OHOBAEHHS
3akoHogaBcTBa €C. Caim HaroaocuTH, 110 cTaHOM Ha KiHellb 2018 poky y
pamMkax peaaizariii Ctparerii €quHoro mudpoBoTro PUHKY €Bporernchka Komicia
3anporioHnyBasa Bxke 30 3aKOHOAABYHX IIPOMO3UIH, 19 3 grKux OyAM CXBaaeHi
Papmoro €C Ta €BponapaamerToM. OCOOAUBY yBary caiz 3BepHyTH Ha JJUPEKTHUBH,
o OyAM IIEPEerAsHyTi [0 BHMOI Cy4YaCHOTO PO3BHTKY iH(popMallinHux
TexHoAoTiW: 1) [JdupekTWBa IIPO IIOBTOPHE BHUKOPHUCTAHHA iH(opMarlii
[eP3KaBHOTO CEKTOpa B acCIeKTi ii o0cAry Ta IPHHIOUIIIB IIAATH 3a JOCTYII Ta
KOPUCTYBaHHSI TaKoio iH(opMalieio; 2) [AupeKTuBa IIpo 3abe3lledyeHHs IIpaB
iHTeAeKTyaabHOI BaacHocTi; 3) [AupekTuBa IIpo MUPPOBUH HiAINUC 3 OTAGAY Ha
HEeoOXimHICTh 3a0€e3IeYnTH IIPaBOBE PETYAIOBAHHS TPAHCKOPZOHHOTO BU3HAHHS
Ta iHTeponepabeAbHOCT] 0e3IIEYHHX CUCTEM €ACKTPOHHOI aBTeHTHQIKALIiI.

3Baxkaroyu Ha TaKUMP 3HA4YHHHE 00car 3MiH y 3akoHonaBcTBi €C y cepi
€auHoro U@POBOTO PHHKY 3 YaCiB MiAOHUCAHHS YTOaW Mpo AcoIiallifo Mixk
Ykpainoto Ta €C, icHye norpeba onHoBuTH Jomatku XVII Ta XXXVII.

HomaTok XXXVII cTrocyeThcst HaOAUKEHHST 3aKOHOAABCTBa YKpainu €C mo
3akoHomaBcTBa €C 3 mHTaHb aygioBidyaabHOI Traay3i. Bin mnepenbauae
BIPOBa3KEHHSI IIOAOXKEHb J[IUPEeKTUBH IIPO aymdioBidyasbHi 1mocayru No
2010/13/€C. Brim, 1ok B YKpaiHi TpUBaAu OUCKYCii Ipo noTpeby BHECEHHS
3MiH g0 3akoHy «[Ipo TeaebadeHHd i pamiomoBAeHHs» [6], €C yxXBasuUB HOBY
OUPEKTUBY ITPO ayAioBidyasbHi mocayru Ne 2018 /1808 [7], axka BpaxoBye Cy4acHi
peaaii pUHKY, KOAU CIIOXKUBa4 Aenasi Oiapllie caMm obupae KOHTEHT i OTpUMYy€E
voro depe3 [HTEpHET, a HE Yepe3 TPAHCALLIIIO0 TeAepadiOKaHAAAMH.

Y aucromnazi 2018 poky B YkpaiHu HabyB YMHHOCTI 3aK0H «IIpo eaeKTpoHHi
JOBip4Yi IOCAyTH» [8], III0 PEryAlO€ BiIHOCHMHU y cepax HalaHHS eAeKTPOHHHX
JOBIPYUX IIOCAYT (IIOCAYT, III0 HAZIAIOTHCS Yepes iHpopMallinHo-TeAeKOMYyHIKaIliHHy
CUCTEMY) Ta  €AeKTPOHHOI  imeHTHdIKalli  (Ipoleaypyu  BHUKOPUCTAHHS
imeHTU(pIiKAIIHHUX OaHUX OCOOM B EAEKTPOHHIH ¢opwmi, gKi OZHO3HAYHO
BU3HAYAIOTh (Pi3H4Hy, IOpUANYHY ocol0y abo IpencTaBHUKA IOPHUAMYHOI 0CcOoOwH).
leti 3akKOH OHOBHB 3aKOHOJABCTBO Y cepi eAeKTPOHHOI imeHTHIKAITi
(eaekTpOHHOTO IIHM(POBOTO MIAINICY) ¥ BionoBigHocTi 3 PeraamenTom elDAS.

Bomnaouac, B YkpaiHi moci BigcyTHH cTpaTerid 3abe3redeHHd AOCTYILY 0
HIBUAKICHOTO IHTEPHETY (IIIMPOKOCMYTOBOIO OOCTYyIly). BimcyTHifi mporpec y
OPUUHSTTI HOBOTO 3aKOHOAABCTBAa IIPO €AeKTPOHHI KOMyHiKalii Ta 1mpo
pamiod4acTOTHHM pPecypc, a 3apeecTpoBaHi y IIapAaMEHTi 3aKOHOIIPOEKTHU IIPO
eAeKTPOHHI KOMyHiKallii He BignosimaioTs HopMaMm €C [9] Ta HOBOMY
€BpornencrkoMy Komekcy eaeKTpoHHUX KoMyHikami# [10].
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Y TpaBHi 2018 poky HabOyB 4YHWHHOCTI 3akoH «IIpo oOcHOBHiI 3acamu
3abe3rnieueHHd KibepOe3neku Ykpaidwm» [11].

[Tpore YkpaiHa moci He B moBHOMY 00cs3i paTtugikyBasra KonBenitiro Pagu
€Bponu npo Kibep3aouuHHicTE 111e 2005 POKy, 30KpeMa, BiAIIOBiAHO 0 3aKOHY
Ykpainu «IIpo parudikariito KoHBeHIIil Tpo KiGep3AOYMHHICTE» HE Hagasa 3roay
Ha 3acTocyBaHH4 po3aiay KonBenmii oo nmudpoBux nokaszis [12].

Kpim nporo 3HauyHe BiAcTaBaHHA y LM cdepi geMoHCTpye akT, L0 Y
pamMkax peaaizarii Crparerii €nuHoro 1mgpoBoro puHKy 11 kBiTHa 2018 poky
Kpainamum €C Oyaa mignmucaHa [lekaapallid IIpo CTBOPEHHA E€BPOIIEHCHKOTO
6aokuenH crniBroBapuctBa (Declaration on the establishment of a European
Blockchain Partnership). [13]

HactynHoro mepernoHoro gnas edEeKTHUBHOI peaaisamii maany mii,
nependadeHoOro YToZomw IIPO acoliiallito momo iHTerpailii Ykpainu mo €auHoro
IUPPOBOTO PUHKY € BiZICYyTHICTH OKPEMOTO II€HTPAABHOI'O OpraHy BHKOHAaBYOI
BAaoM y cdepi po3BUTKY LIM(PPOBOi eKOHOMIKH. ¥ MiHiCTEpPCTBI €KOHOMIYHOTO
po3BUTKY i TopriBai y 2015 poui 6yB crBOopeHuH#l [lenapraMeHT IIHGPOBOi
€KOHOMiKH, aae Bxke B 2016 poiii BiH 6yB po3cdopmoBanuii [14].

Y 2018 powui Oyaa crBopeHa KoopauHalifiHa paga 3 ODUTAHb PO3BUTKY
mudpoBOoi EKOHOMIKM Ta CYCIIAbCTBa YKpaiHH, sgKa € THUMYacCOBUM
KOHCYABTATHBHO-/I0PAAYUM OpraHoM IIpu MiHeKOHOMpPO3BUTKY. Moro saBnanus
— 3abesnedyeHHss BUKOHaHHA KoHnemnmii Ta IlaaHy po3BUTKYy IIH(pPOBOI
€KOHOMiKH Ta cycriabcTBa YKpainu no 2020 poky. Y ckaani Pagu mparioroTs
Po00Yi miArpynH 3 po3po0OKH 3aKOHOMABYNX iHIIIATHB, aHAAITHYHUX JOCAIIKEHb
IT Ta TeaekomyHikalliiHoi raaysi, IudpPoBOi iHPPACTPYKTYPH, T'POMaaCbKOI
Oe3rlekn Ta O0e3roTiBKOBHUX pPO3pPaxyHKIiB, IUdpoBizalii coriasbHOi cdepw,
po3BUTKY smart-city, KpeaTuBHUX iHaycTpii Ta ekcnopry IT-mocayr,
mudpoBizallii OCBITH, 0XOPOHU 300POB'd, HAYKU, [HTepHeTy peuei, Inaycrpii 4.0,
U POBOTO 3eMAEPOOCTBA, HAIIOHAABHOI CHCTeMHU Oe3riarepoBoi TOpriBai [15].
[Tpore mopamuuil opraH He € PEryAdTOPOM y cepi IM(pPpoBOi EKOHOMIKHU.

Caing 3a3Ha4YUTH, LI0 YACTKOBO [epsKaBHa IIOAITHKA y cdepi pPO3BUTKY
iHpopMalliiHOTO CYCIIIABCTBa pPEaAi3yeThCcs dYepe3 MidAbHICTL [lep3KaBHOTO
areHTCTBa 3 IIHUTAaHb EACKTPOHHOIO ypdAyBaHHA YKpaiHu. HamioHaabHUM
PETYASITOPOM B CEKTOPi €AEKTPOHHUX KOMYHIiKalliki B YKpaini € HamioHasrHa
KOMicisI, 110 3OiHCHIOE [ep3KaBHE pPeryaloBaHHd y cdepi 3B"E3Ky Ta
indopmarusartii. PeryAroBaHHsI CIIEIliaAbHOIO 3B’I3KY Ta 3aXHCTy [AEpP3KaBHUX
indopMalliHHIX Ta TEAEKOMYHIKaIliMHUX CUCTEM 1 pecypciB 3aiKcHIOE [lep:kaBHa
cAayzk0a crieriaabHOro 3B’I3KY Ta 3aXHCTy iH(opMmariii [16].

Ane 3ayBaxkeMmo, IO BiZICyTHiH 4YiTKHMH poanomia ¢yHKIIHE B cdepi
[EeP>KaBHOTO VIIPaBAIHHHA Ta PEryAlOBaHHA €AEKTPOHHHUMH KOMYHIKalliIMu, a
HarlionaapHa KowMmicis, 1110 3MiHCHIOE ep3KaBHE PETyAIOBAaHHS Y cdepi 3B’d3Ky Ta
iH(opMaTH3alii He Ma€e AOCTATHIX IIOBHOBaXKe€HL HE3aA€XKHOTO peryasTopa
BinmoBigHo 1o craumaptiB €C. ToMy HEOOXITHO CTBOPUTH OKPEMUH MepP3KaBHUM
opraH y cdepi po3BUTKY ITUPPOBOi EKOHOMIKH Ta CyCITIABCTBA.

MexaHi3MOM (popMyBaHHS Ta peaaisallii Aep3KaBHOI IIOAITHKU B Oyab-SIKHUX
cepax eKOHOMIKH € IIepeayciM IPOrHo3yBaHHS PO3BUTKY BHU3HAUEHOI raaysi Ta
BHU3HAQYEHHS IIAAHY HEOOXiAHWX Mifi ypsay Ta YIOBHOBaXKEHOTO OpPraHy
[ep:KaBHOI BAaau, HGKHUH 3HAXOOUTh CBOE BimoOpazkeHHd Yy [lep:KaBHHUX
CcTpaTerisax (DOBIOCTPOKOBHX), dKi ITpuiiMaioThcs BepxoBHoro Panoro Ykpainuy, i
JepxaBHUX IiABOBHUX IIporpaMax (KOPOTKOCTPOKOBHX), IKi BU3Ha4dae Ypdna. Y
3B’93Ky 3 IIUM BHHHKAE TIoTpeba Ha 3aKOHOAABYOMY pPiBHI BCTAaHOBUTHU
000B’I3KOBE HACTYIIHHUIITBO HOBHM CKAQIOM ypdany [lep:KaBHHUX I[IABOBHX
IporpaM pPO3BUTKY TraAy3edl €KOHOMIiKH, OCKIABKH 3a3BH4Yail 4ac peaaizartii
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Crpareriii i [Iporpam He choiBrHazae 3 HOBHOBaXKEHHAMHU Ypsaay Ta BepxoBHoi
pamu, TO 3 HOBHH cKaan Kabinety MinicTpiB Ykpainu 3 BigmoBigHuMH
MiHicTepcTBaMH 1 [AenapTaMeEHTaMM BiIMOBASIETBCS pPe€aai3oByBaTH TakKi
IIporpaMu Ta HECTH BiAIOBiMaAbHICTH 3a iX HeBHKOHaHHS. lle Mae BaxkauBe
3Ha4YeHHS OAd iHTerpailil Ykpainu no €auHoro mudpoBoro puHKy €C.

Kpim Toro caipg mipgrpumaru mosuitito O. M. BiHHUK, sika HAroAoIlrye Ha
HeoOximHoCcTi po3pobutm Ta npuiHATH 3akoH YKpainu «Ipo 1mdpoBy
€KOHOMIKYy», B IKOMY BH3HA4YHUTH OCHOBHI IIOHATTS, TEPMiHU Ta IIpaBOBi 3acagyd
1mudpoBoi eKOHOMIKH [17].

Takok BHHHKaA€E HaraabHa norpeba y nmpuiHATTI 3akoHYy «[Ipo ereKTpoHHI
KOMyHiKalii» 3 ypaxyBaHHSIM HOBOIo €BpoHeHchbKoro KozeKcy eAeKTPOHHHX
KOMYHIiKaIlill Ta BHECTH 3MiHHU [0 3aKOHY YKpainu «IIpo eAEKTPOHHY KOMEPIIiIO»
10710 MUPPOBUX TOBAPIB i IOCAYT AAd rapMOHi3alii 3 3akoHomaBcTBOM €C.

[TincymoByroun 3pobA€HI KPOKM Ha IIASIXY OO0 €BpoiHTerpaili €mauHoro
nugpoBoro puHKY YKpainu ta €C, caim 3a3Ha4YUTH, 110 IOHPHU BCi HaMaraHHYI
HaJI0AYKUTH €BpollefichKe 3aKOHOJaBCTBO, YKpaiHa 3HaYHO BiZicTae B peaaizartii
[ep3KaBHOI MOAITUKH B Ii#i cdepi. BBaxkaemo 3a HeoOXigHe BiIMOBUTHUCH Bif
BUKOPUCTAHHS aHTHUKPHU30BOI Mozeai “aaTaHHS  OipokK”  (OpMyBaHHSA
€KOHOMIYHOI IIOAITHUKH OE€PKaBH, Ta 3aCTOCOBYBATH ITPOPHUBHI TEXHOAOTII 3a1Ad
OTHOYACHUX IIU(PPOBUX IIePEeTBOPEHE 3 €EBPONIENCHKOIO CIIIABHOTOIO.

[ep:kaBHa MOAITHKA He 000B'A3KOBO Ma€ BUPINIyBaTHU BCi 3a3HAYEHi BUILE
IUTaHHA y Li#i ccepi, ase BOHH IIOBHHHI CTaTU OCHOBOIO IAsI OOTOBOpPEHHS,
BH3HA4YEHHS IIPIOPUTETIB PO3BUTKY Ta HIAGXIB PO3B’I3aHHS IIOCTABAEHUX 3a/1a4d
oo iHTerpanii Ykpainu qo €amHoro nudgpoBoro puHKy €C.
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The article examines the problems of realization of Ukraine's integration into the
EU's Single Digital Market. The dynamics of the implementation of the
Association Agreement between Ukraine and the EU in the digital market in
terms of e-commerce, telecommunication services, IT services, audio-visual
media, copyright and related rights, protection of personal data has been
analysed. Based on the analysis, deficiencies in the implementation of state
policy in this area were identified and proposals were made to accelerate the
implementation of Ukrainian legislation to the EU Single Digital Market
Strategy.
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IIOHATTS TA ITPABOBA ITPHPOJA AOI'OBOPY
MAHHOBOI'O CTPAXYBAHHS
MiaoBcrka H. B.,

KaHAUAAT IOPUANYHUX HayK, JOLEHT, CTapLINH
HayKOBHH CHiBPOOITHUK Bingiay mpobaem
npuBaTHOTO IIpaBa HaykoBo-40CAIZHOTO iHCTUTYTY
IIpUBATHOTO IIpaBa i IMiANIpUEMHUIITBA iM€eHi
akanemika @. I'. Bypuaka HAIIpH Ykpainu (Kuis)

Y Hayrosili cmammi Ha OCHO8L AHALI3Y HAYKOBUX
nozanis0i8 ma HOPM YUHHO20 3aKoHodascmea YKpainu,
AKL pez2ynorome  00208IpHI 30008°a3aHHSL Y cgpepi
CMpaxysaHHsl, BU3HAUEHO NOHAMMS, Nnpasosy
npupody 002080pY MAUHO8020 CMPAXYBAHHSL, U020
PpidHO8UOU ma Micye 8 cucmemi YusLibHO-NPasosux
0oz080pig. 30ilicHeHO npaegosy xapaxKxmepucmukry
cyb’ekmHo2o0 cknady 00208ipHUX 30008°13aHb 3
MaTiHO8020 CMpaxysaHHsl, a maKox
CPHOPMYNb08AHO HAYKOBL BUCHOBKU 1 NpPONno3uyii
U000 80OCKOHANIEHHSL 3aKOHO0AB8U020 8PE2YIH08AHHS
8I0HOCUH 30 002080POM MATTHOB020 CMPAXYBAHHSL.

Karo4oBi caoBa: 00208ip MAllHOB020 CMPAXYBAHHSL, NPABOBA NPUPOOA 002080pPY,
CMpaxo8uK, CmMpaxysanibHUK, cmpaxoeuill iHmepec, npeomem 002080pPY,
cmpaxosuil pusuk.

CrpaxyBaHHs MaWHOBHX IHTepeciB, IIOB’I3aHUX 3 BOAOMIHHSM,
KOPUCTYBaHHSM i PO3MOPSIKEHHIM MafHOM, 9Ki He CyIlepedaTh 3aKOHOIaBCTBY
Ykpainu, craHoBUTH cdepy MadHOBoro crpaxyBaHHsa (cT. 980 IluBiabHOTrO
Kozekcy Ykpainu (maasi — LK) Ta cr. 4 3akony Ykpainu «IIpo crpaxyBaHHS»).
3MmicT MaHHOBOIO CTpaxyBaHHS IIOASTa€ B KOMIIEHCAIlil HIKOAW, 3allOoisTHOI
CTpaxyBaAbHHUKOBI BHACAIJOK CTPax0OBOTO BHIIIKY i3 3aCTpaxOBaHUM MaiHOM!.
O6’ekTHBHa moTpeba B CcTpaxyBaHHI MaliHa 0OYMOBAIOETBCS THM, LIO 30HUTKHU
MOXKYTh BHHUKHYTH BHACAIOK  pyHHIBHUX  (akTopiB, B3araai He
HiTKOHTPOABHUX AIOAMHI, K, HAIIPUKAAL, CTHUXiHHI Auxa. Y momiOHi# curyarii
HEMOXKAUBO CTATHYTH 30UTKH 3 KOHKPETHOI 0coOM, a TOMYy caMe 3a3/1aAeTidb
CTBOPEHUH CTpaxoBUH (PoHA MOXKe OyTH MZKEPEAOM IX BiAIIKOLyBaHHS.

9k 3a3navae O. B. ['puHIOK, IIpaBOBIIHOCHHY B MalfHOBOMY CTpaxXyBaHHI SIBASTIOTE
CcO0O0I0 ITHUBIABHO-TIPABOBI BIHOCHHH MK IT€BHUMH (i3HYHUMU Ta HOPUIUIHUMU
ocobaMH (CTpaxyBaABHHMKAaMH), 3 OZHOIO OOKy, Ta II€BHHMH IOPHUIMYHHUME OCO0aMHU
(cTpaxoBHKaMI) — 3 iHIIIOTO, SIKi BCTAHOBAIOIOTECS Y 3B’I3KY 3 TTOTPEeOO0I0 3a0e3reYeHHS
3aXUCTy MAaMHOBHX IHTEPECIB Bill HETATMBHUX HACAIIKIB HACTaHHHA II€BHOI ITOi,
IIOB’I3aHOi 3 BOAOMIHHAM, KOPHUCTYBaHHSAM Ta  PO3IOPSRKEHHAM  MaidHOM
CTpaxyBaABHUKIB2. HamaHHa cTpaxoBOro 3axuiCTy BIAIIOBIMHMX MAaiiHOBHX IHTEPECIB
0(POPMAIOETECS TOTOBOPAMI MaffHOBOIO CTPaXyBaHHS.

! [TuBiAbHUIM KOoAeKC YKpainu: HaykoBo-TIpakTHYHUE KOMeHTap. BuagaHHsa TpeTe mepepobaeHe
Ta goroBHeHe. XapkiB: TOB «Ogiceti», 2006. C. 892.

2 T'puniok O. B. [IuBiAbHO-IIPaBOBI aCIIeKTH MaifHOBOI'O CTpaxyBaHHd B YKpaiHi: ABToped. auc.
... K. 10. H.: 12.00.03. K., 2004. C. 8.
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Ha crorommimiHi¥i fAeHp B HayLi IIUBIABHOTIO IIpaBa MHUTAHHS IOTOBIPHUX
BimHOCHH y cepi MalfHOBOTO CTpaxyBaHHS [OCAI?K€Hi B HeOOCTaTHIH Mipi.
YacTKOBO [IOTOBip MaMHOBOTO CTpaxyBaHHSI PO3TAGNaBCS AWIIE B paMKax
JOCAIMPKEHHS 3araAbHOIO IHCTHUTYTY CTpaxyBaHHA B npaigx €. M. Biaoycosa,
B. B. Borman, H. C. 'opbaus, B. B. Ayua, H. B. ITlanypii, H. B. $egopuenko,
B. II. dgumiena Tta iHmux. bBe3nocepenqHbo [OOTOBIpHUM BimHOCHMHaM i3
Ma¥HOBOTrO CTpaxyBaHHI IIPUCBSIYEHO aucepTallifine JOCAII>KEHHS
O. B. I'punIOK ([ IMBiABHO-IIPABOBi aCIIEKTU MalfHOBOIO CTpaxyBaHHS B YKpaiHi»,
2004 p. 3Baxkarwoyu Ha Iie, HEOOXiIHOI € IIOJAABIIa HAyKoBa poO3pobka
3araAbHOTEOPETHUYHHX IIPOOAEM HOTOBIPHUX BiJHOCHH MalfHOBOIO CTpaxyBaHHS
3 METOIO0 YAIOCKOHAAEHHH iX IIpaBOBOI'O PETYAIOBAHHA.

MeTo0 maHOi cTaTTi € BHU3HAYEHHS IIOHSATTd, IIPABOBOi IIPUPOIU
[OroBOpPy MAaMHOBOIO CTpaxyBaHHH, HOIO pPi3HOBHIIB Ta MiCIld B CHCTEMI
IIUBIABHO-IIPAaBOBUX JOTOBOPIB.

Y cr. 979 LK mig goroBopoM CTpaxyBaHHSI PO3YyMi€ThCS TaKHH OOTOBIp, 3a
dKHM OJHA CTOPOHA (CTPaxXOBHK) 3000B’I3y€THCS Y pasi HACTAHHA II€BHOI ITOMii
(cTpaxoBOTO BHUITAAKY) BUIIAQTHUTHU APYTiHl CTOPOHI (CTpaxyBaAbHUKOBI) abo iHIIi#
ocobi, BH3HA4YEHil y [OOroBopi, TPOIIOBY CyMy (CTpaxoBy BHIIAATY), a
CTpaxyBaAbHUK 3000B’I3y€TbCS CIIAQUYBaTH CTPaxXOBi IIAaTeXi Ta BUKOHYBaTU
iHII1i yMOBU noroBopy. OOHHUM i3 BHAIB AOTOBOPY CTpaxyBaHHS 3a IIPeIMETHOIO
03HAKOIO, IIOPs[ i3 MJOrOBOPOM OCOOHCTOrO CTpPaxyBaHHHA Ta CTpaxyBaHHS
BiATIOBiZAABHOCTI, € JOTOBip MalfHOBOIO CTPaxyBaHHH.

HoroBip MaliHOBOro cTpaxyBaHHdd, 9K 3a3Hadae O. B. TI'puHIOK, €
O00pOBiABHOIO (opMOI0 3abe3riedeHHsT OO0’€KTIB CTPaxoBOi OXOPOHH Bif
HETaTUBHUX HaCAIAKIB crpaxoBoi monxii. HasekHe BHKOHaAHHS JOTOBODPY
IIPUBOAUTE A0 3abes3ledyeHHsa MaMHOBHUX 3B’93KiB CTpaxyBasAbHHKa 3 HOTO
Ma¥HOM, ITIOAAABIIOT0 BUCTYILy TaKOi 0COOM B MAalHOBOMY OOOPOTi 0e3 BimuyTTd
TUMYaCOBUX HE3PYYHOCTEH, CIPUYUHEHUX HACTAHHSIM CTPaxoBOro BUNAKy!. 3
ypaxyBaHHSIM TOTO, III0 JOTOBipHiI 3000B’s13aHHS 31 CTpaxyBaHHSA HaAeXKaTb 10
IPyITH IUBIABHO-IIPABOBUX 3000B’13aHb 3 HAJAaHHS IIOCAYT, [IPEIMETOM JOTOBOPY
MaiHOBOIO CTpaxyBaHHd € HaJaHHd CTPaxXOBHKOM CTPaxoBOi IIOCAYTH
CTPaxyBaAbHHKOBI IIIOA0 3aXUCTy HOro MalHOBHUX iHTEPECIB IIIAIXOM BUIIAATU
CTPaxoBOI0 BIAIIKOAYBaHHA Yy pasi HacTaHHA IIEBHOI IOAil (CTpaxoBOro
BUIIQIKY), IIOB’sI3aHOi i3 BOAOMIHHSM, KOPHCTYBAHHSAM Ta PO3NOPAIKEHHIM
HaAE€XKHHUM CTpaxyBaAbHUKY MalHOM.

YKaaneHHa [OrOBOpPIiB MaMHOBOIO CTpaxyBaHHdA 3 METOI0 HaJaHHI
CTPaxOBHUX MOCAYT CTAHOBHUTBL Oe3MOCepemHBO MPeaMeT MiIABHOCTI CITelliaaAbHO
YIIOBHOBasKE€HHX YYaCHUKIB IHBIABHUX BiJHOCHH — CTPaxOBHX OpraHizarii
(cTpaxoBUKIB), SIKi € (PiHAHCOBUMH yCTAaHOBaMH, ependadeHUMHU CT. 2 3aKOoHy
Ykpainu «IIpo crTpaxyBaHHsI», 1 9Ki OTPUMaAM y BCTAHOBAEHOMY IIOPSIAKY
AIIIEH3iI0 Ha IIpaBoO 3AiMCHEHHS CTPaxoBOi MgisiAbHOCTI. Y CBOIO dYepry,
3aMOBHHKOM CTPaxOBOi OCAYTH (CTpaxyBaAbHHKOM) 3a JOTOBOPOM MaiiHOBOTIO
cTpaxyBaHHS Moxke OyTu Oynb-sika nie3maTHa (iznyHa abo opuauydHa ocoba,
fdKa BOAOJIi€ CTPaxXOBHM iHTEpPECOM Y 30epeKeHHi HaAeKHOro iff MaiiHa (BAACHUK,
HaiiMad, 30epirad, NepeBi3HUK TOILIO) i yKAaaa i3 CTPaAxXOBHKOM OOTOBIp
CTpaxyBaHHH, ab0 € CTpaxyBaAbHHKOM BiZIIOBiTHO 10 3aKOHOAABCTBa YKpaiHH.

CrpaxoBH# iHTepec CTpaxyBaAbHUKA, SAKHH OOYMOBAEHUU 00’€KTHBHOIO
notTpeboro y 30epeskeHHI O00’€KTa CTpPaxoBOi OXOPOHH (MadiHAa) y IIpoIlleci
BOAOMIHHSI, KOPUCTYBaHHS 1 PO3NOPAIKEHHT HUM Ta OTPUMaHHSA CTPaxOBOTO

1 'puroK O.B. [luBiABHO-IIPABOBI aCIIEKTH MAaWHOBOTO CTpaxyBaHHd B YKpaiHi: ABroped. guc.
... K. 10. H.: 12.00.03. K., 2004. C. 17.
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BiAIIKOAYBaHHS y pas3i HaCTaHHS CTPaAxXOBOIO BHUIIANKY, BHUCTyIIA€ O0’€KTOM
MaMHOBOIO cTpaxyBaHHd. [Ipu 1boMy, IK 3a3Ha4aloTh AedKi BU€Hi, He3BaKalo4u
Ha Te, 110 00’€KTOM MalHOBOIO CTpaxyBaHHS € He caMe MalHo, a ITOB’d3aHUuH 3
HUM iHTepeC, Y3roPKeHHS B JIOTOBOPI XapaKTEPUCTHK 3aCTPaxoBaHOTO MaliHa €
JOCTaTHIM [IAS BU3HAYEHHH 00’€KTa MaifHOBOTO CTPaxyBaHHs!.

O. B. I'puHIOK BU3HA4Ya€ CTPaxOBUH iHTEpeC 9K iCTOTHY YMOBY OJOTOBOPY
MaMfHOBOIO CTpaxyBaHHS, III0 SIBASE CO0OI0 CyO’€KTHBHE BiJHOIIIEHHS 0COOH
(pizmunoi abo ropuau4HOi), TKe 00yMOBAEHE MHEBHOIO O0’€KTHBHOIO ITOTPEOOIO
moao 3abe3reyeHHsa 30epekeHHs 00’€KTa CTPaxoBOi OXOpPOHU (MaiiHa), IIo
3aCHOBaHE Ha OPUAUYHOMY THUTYAl, BIAIOBIMHO A0 SKOro I ocoba MOXKe
3a3HaTHU 30UTKIB IPH HACTAHHI meBHOI moxii (ctpaxoBoi monii). [Tpu npomy, K
3a3Hava€ aBTOP, BIACYTHICTb y CTpaxyBaAbHUKA CTPaXOBOTO iHTEPECY BUKAUKAE
BiZIMOBY CTpaxOBHKa B YKAQ[AHHI [JOTOBOPY MAaiHOBOIO CTpaxyBaHHA abo
BU3HAHHY HIKYEMHHM iCHYIOYOTO OOTOBOPY MAalHOBOIO CTpaxyBaHHHA2. Y CBOIO
gepry, O. B. TokapeBa BkKasye Ha Te, III0 00’€KT CTpaxyBaHHs, 30KpeMa, TBOPiB
MHCTEIITBa, I[IpeIMETIiB KOAEKIIIOHyBaHHS Ta AaHTUKBapiaTy, SIKUM €
3a0e3nedyeHHs CTPAaXOBHUX iHTepeciB CyO’€KTiB ITpaBOBIHOCHH, CKAQIAETHCH 3
ABOX €EAEMEHTIB — IOPUAUYHOrO O0’€KTa, y BHUTAGOl MOiff CcTpaxoBHUKA i
CTpaxyBaAbHUKa Ta MaTepiaaAbHOro IIpeaMeTa, B dKOMYy MaTepiaaidyeTbcd
CTpaxoBUM iHTepec [0 3acTpaxOBaHUX TBOPIiB MHCTELTBa, IIPEAMETIB
KOAEKITIOHyBaHHS Ta aHTUKBapiaTy3. O6’eKTOM CTpaxyBaHHS ITiAIPHUEMHHUIILKOI
nigapHOCTi, Ha ayMKy O. C. [loraeBa, € CTpaxoBUH iHTEpeC cTpaxyBaAbHUKA Y
HiSIABHOCTI CIIOAiBa€ThCA OTPUMATHU Y BUTALAI MTAOAIB, IPOAYKILi Ta JOXOMAiB.

Bapro 3a3Ha4YnTH, I10 32 JOTOBOPOM MaMHOBOIO CTpaxyBaHHS MOKe OyTH
3aCTpaxOBaHHUH He AWIIE iHTepec y 30epekeHHi CBOro MaiiHa, aae ¥ iHTepec y
30epeKeHHI 4y:KOro MaiHa (HallpuKAa, CTpaxyBaHHS OpeHJapeM MaiiHa,
mepegaHoro Homy y KoOpHUcTyBaHHs). Tak, BignosinHo mo n. 3.2 IlpaBua
A0OPOBIABHOTO CTpPaxyBaHHS Bifl BOTHEBUX PH3UKIB 1 PU3UKIB CTUXIMHUX SIBHUII]
[IpAT «CtpaxoBa KomIiaHia «HOHiIBec»S, Ha cTpaxyBaHHS MOXKe IIPHUHAMAaTHCS:
MafHO, III0 HAaAeXUTh CTPaxXyBaABHUKY Ha IIpaBaxX BAACHOCTI (BOAOIHHS,
KOPUCTYBaHHSI, PO3IIOPSIKEHHS), TOCIONAapPChKOTO BilaHHS, OIIEPATHUBHOIO
yIpaBAiHHY; MalHO, NPUUHATE CTpaxyBaAbHUKOM Ha 30epiraHHs, B IOBipue
yIIpaBAiHHSI, OPEHAY, HaiM, AI3MHI, IIPOKaT, 3acTaBy, PEMOHT, KOMICIiiO, [Ad
IIPOZIaxKy, TPAHCIIOPTYBaHHS; MaliHO, IpuadaHe CTPaxXyBaABHHKOM B KPEIUT Ta
€ 3a0e3nedYeHHIM I[IBOTO KPEAUTY; MaWHO, SKUM CTpPaxyBaAbHHUK BoAomie abo
KOPUCTYETbCS Ha MiJCTaBi iHIINX IpaBO4YMHIB. [HTepec B 30epesKeHHi 4yzKOoro
MaiiHa XapaKTepHU3yeThCs IIEPEAYCIM THM, 1110 KOPUCTYBad MaiiHa 3allikaBAeHUH
V BiTHOBA€HHI IIOIIKO/I3KEHOT0 MalHa JAST IOIAABIIOTO HOTO BUKOPUCTAHHS.

3Bakaw4yu Ha Cy0'€KTUBHUH XapaKTep CTPaxoBOTO IHTEpecy, IIiCAd
epexoay mpaB Ha 3acTpaxoBaHe MaWHO [0 iHIIIOI 0COOHM, B MeXKax CTPOKY il

1 Kaouenko A. H., ITeiaoB K. M. OcHOBBI cTpaxoBoro mpana: YdueOHoe mocobue. SIpocaaBAb:
Hopga, 2002. C. 43.

2 T'puniok O. B. [IuBiAbHO-IIPAaBOBI aCIIeKTH MaiHOBOI'O CTpaxyBaHHd B YKpaiHi: ABToped. auc.
... K. 10. H.: 12.00.03. K., 2004. C. 6.

3 TokapeBa B. O. IIpaBoOBiZHOCHHHM CTpaxyBaHHS TBOPiB MHCTEILTBA, IIPEIMETIB
KOAEKITIOHYBaHHd Ta aHTHUKBapiaTy y IUBIALHOMY IpaBi YKpainu: aBroped. OHUC. ... KAH/. IOPHUI.
Hayk: 12.00.03; Hamu. yH-T, «Omecska opuandHa akagemis». Oxeca, 2011. C. 9.

4 NoaaeB A. C. OGBEKT UMYIIIECTBEHHOTO CTPAXOBAHUS: OCHOBHBIE TPYAHOCTHU B OIIPEAEACHUU
// Bectu Boarorp. roc. ya-ta. Cep. 5. 2011. Ne 1 (14). C. 229.

5 [IpaBuaa HOOPOBIALHOTO CTpaxyBaHHS Bifi BOTHEBUX PHU3UKIB i PU3UKIB CTHUXIWHUX SBHUIIL
[IpuBartHOrO aKITiIOHEPHOT'O TOBapHCTBa «CtpaxoBa KOMIIaHisa «HOHIBEC» //
https:/ /unives.com.ua/wp-content/uploads/2018/03/07.pdf
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[OTOBOPY CTPaxyBaHHs, 3aCTPaXOBAaHUM BBaKa€TbCSH IHTEPEC OCOOH, MO0 SIKOI
nepednian mnpaBa Ha 3acTpaxoBaHe MadHo. Taxk, BignosimHo mo IIpaBua
nobpoBiabHOTO cTpaxyBaHHa MadiHa AT «CK «AXA  CrpaxyBaHHs»!
nependadaeThCs, 10 IIPU IIePeXO/li IIpaB Ha 3acTpaxoBaHe MaiHO Biz ocobu, B
iHTEpecax gKoi OyAOo YKAQZIEHO HOTOBIp CTpaxyBaHHS, A0 iHIIOI ocobu, mpaBa Ta
000B’I3KM 3a IIUM [OTOBOPOM CTpPaxyBaHHS II€PEXOAATH OO0 OCOOH, 0 SKOi
neperniaAu npaBa Ha MaiHO, 3a BUHATKOM BHUIIQJKiB IIPUMYCOBOTO BUAYYEHHS
MaiiHa 3TifHO [0 YHMHHOIO 3aKOHOJABCTBa YKpaiHH, 3a yYMOBU BHECEHHS
BiAMIOBiAHUX 3MiH /10 IOTOBOPY CTpaxyBaHH4 (II. 6.9).

BignosigHo 10 cT. 248 KomeKkcy TOproBeABHOIO MOPENAABCTBA YKPAiHU (Haai —
KTM), y BuUIanKy Bigdy>KeHHS 3aCTpaxOBaHOIO BaHTaKy JM[OTOBIp CTpaxyBaHHS
36epirae cuay, IpuyoMy Bci IIpaBa i 000OBEI3KM CTpaxyBaAbHHKA IE€PEXOAATDH [0
HabyBa4da BaHTaXKy. SIKINO [0 BiAUy>KEHHs BaHTAXKy CTpaxoBa IIpeMis He Oyaa
crinadeHa, 000B’I30K CIIAQTUTH ii HECYTh SIK CTpaxyBaAbHUK, TaK i HaOyBady BaHTaXKY.
Bognouac, y pasi Bigdy:KeHHd 3acTPaxOBaHOIO Cy[Ha MOOTOBip MOPCBHKOIO
CTpaxyBaHHSI IIPUITHHSIETHCS 3 MOMEHTY BilUysKEHHSsI, OJHAK Yy pa3i BiIIyKeHHsI CyIHa
IIi 9ac peticy JOTOBIp 3aAMIIIAETHCS B CHAIL 10 3aKiHYEHHS IIbOT0 peicy i 1o HabyBauya
LIFOTO CyZHA IIePeXOAsTh IpaBa i 00OB’I3KM cTpaxyBasbHUKA (cT. 249 KTM). Kpim
OBOTO, ¥ pa3i 3MIiHM BAACHHKA 3a0e3MeYeHOro TPaHCIOPTHOIO 3acoly, 3TiaHO 3i
cr. 20-1 3akoHy YKpainu «[Ipo 0OOB’I3KOBE CTpaxyBaHHS IIMBIABHO-IIPABOBOi
BIZIIOBIIAABHOCTI BAACHHKIB HA3€MHUX TPAHCIIOPTHUX 3aC00iB» JOTOBIP CTpaXyBaHHSI
TaKOXK 30€epirae YMHHICTD /0 3aKiH4YeHHS CTPOKY HMoro maii. ¥ BUITaAKY K BiIdy:KEHHI
3a06€e31eYeHor0  TPAHCIIOPTHOTO 3aco0y TIpaBa Ta O0OBSI3KHM CTPaxyBaAbHHKA
IIEPEXOATh 10 OCO0H, sIKa IIPHUMHAAA TaKHUH TPAHCIIOPTHUH 3acib y CBOIO BAACHICTD.

Y To#t ke yac, cr. 994 LK auine mnepenbadeHo, IO IepexXim IIpaB Ta
000B’d3KiB CTpaxyBasbHHUKA 3a JOTOBOPOM MaHHOBOIO CTpaxyBaHHS M0 0Ci0, gKi
ofepzKaAU 1ie MalHO y CIaAlIuHy, 34iMCHIOETbCA y pasi Horo cMmepTi. B iHImmx
JKe BUMQJKaXxX IIpaBa Ta 000B’I3KH CTpaxyBaAbHHKA MOKYTH HEPEUTH OO0 TPETixX
ocib6 AmIle 3a 3rofloI0 CTPAaxXOBHKA, SKIIO iHIIIE HE BCTAHOBAEHO OTOBOPOM
cTpaxyBaHHS. ToMy, y 3B’I3Ky 3 BHUILEBHUKAQIEHHUM Ta BPaxOBYIOYHM IIPAKTHUKY
MaBHOBOIO CTpaxyBaHHs, BOAYAETbCH OOLIABHUM AOMOBHUTH 4. 1 ct. 994 LK
OKpeMHUM ab3alioM Takoro 3Micty: «[Ipu nepexoni mpaB Ha 3acTpaxoBaHe MalHO
Big ocobu, B iHTEepecax sIKoi OyAO YKAQIEHO AOTOBip MaifHOBOTO CTPaxyBaHHS, 10
iHII01 OCOOM, IpaBa Ta ODOB’I3KH 3a IIUM JIOTOBOPOM MEPEXOATH A0 0COOH, M0
gdKoi HepeHInAM IIpaBa Ha MalHO, 3a BUHSITKOM BUWIIAAKIB IIPUMYCOBOTO
BHAYYEHHS MailiHa 3 I[ificTaB, IepeadadeHUX 3aKOHOM, Ta 3a YMOBHU BHECEHHS
BiATOBiTHUX 3MiH 0 JOTOBOPY CTPaXyBaHHSI».

[lix maiiHOM, gKe MOzKe OyTH 3acTpaxoBaHe 3a [JOTOBOPOM MAaiHOBOTO
CTpaxyBaHHS, CAiZl pO3yMITH TaKi 00’€KTH IIMBIABHUX IIpaB 3 E€pPEepPaxoBaHUX B
ct. 177 K, momo SKUX MOXKe iCHyBaTu iHTepec y ix 30epexkeHHi, TOOTO AKi
MOXKyTb OyTH BTpadeHi (IOBHiCTIO abo dacTkoBo) abo OyTH MOIIKOIKEHI B
pe3yabraTi mii Oyap-akoi HeOesmeku. OpHaK, HOIOO0 MaWHOBUX IIpaB Ta
PE3YABTATIB IHTEAEKTYaABHOI AiIABHOCTI, B TOMY YHCALI BUKAIOYHUX IIpaB Ha HUX,
iCHYyIOTh pi3Hi TOYKH 30py HaA MOIKAUBICTH IX BTpaTu ab0 IIOLIKO[ZKEHHS B
pe3yabTaTi BUMNaAkKoBoi moxii. Hemae cymHIBY B TOMy, IO 3 MOIKAHUBUM
HOPYyLIEHHAM MaWHOBUX IIpaB, i B TOMYy 4YHCAl IIpaB Ha pPe3yAbTaTH
IHTEAEKTyaAbHOI MiIABPHOCTiI, IIOB’I3aHUH CTpPaxOBUH iHTEpec, i [IOTrOBOpPHU

1 TIpaBuAa OOOPOBIABHOTO CTpaxyBaHHsS MaiiHa (iHIIOro, HixX mnepembadeHo .. 5-9 cr. 6
3akoHy Ykpainu «IIpo crpaxyBanHa») AT «CK «AXA CrpaxyBanHa» [/ https://axa-
ukraine.com/upload/files /2017 /1.%D0%9F%D 1%80%D0%B0%D0%B2%D0%B8%D0%BB%DO0
%B0002.pdf
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CTpaxyBaHHSI Ha BHIAAOK iX IIOpPyLIEHHS MOXKYTb yKaazaTucsa. IIpore He
3po3yMino, gk 3a3Hadae 0. B. ®oreabcoH, yu € NopylleHHSI MalfHOBHUX IIpaB ix
BTpaToio abo IOUIKOMKEHHAM i, BIANIOBiMHO, YW MOXKHa CTpaxyBaTH Iiet
inTepec. Buenuit BBaxkae, 1110 iHTepecH, II0B’d3aHi 3 MaHHOBUMHU IIpaBaMU, CAiL
CTpaxyBaTH He K MaliHO, a 9K (PpiHaHCOBI PHU3HKH, CTPaxXyBaHHH SKHX TaKOXK
BigHOCUTBCS MO0 cdepu MalHOBOro crpaxyBaHHs!. O. B. MapleHok-
PozaproHOBa, y CBOIO 4Yepry, BKa3ye Ha Te, II0 O0’€KTaMH MaiHOBOTO
CTpaxyBaHHS, Ha dKi COPSIMOBAaHO CTPaxXOBHH 3axXHCT, € MaliHO Ta MalHOBI
IIpaBa CTpaxyBaAbHUKIB2.

OckKiAbKHY IIpHU MaliHOBOMY CTpPaxXyBaHHi BIAIIIKOIOBYETBECS MaifHOBa ITKOAA,
CTPaxoBHUH iHTepeC CcTpaxyBaAsbHHKA 3aBXKIU Ma€ T'POILIOBY OLIHKY i BUPaXKaeTbCH
B cyMmi 36uTkiB3. [lIkona, 3ariofigHa CTpaxoBUM iHTepecaM CTpaxyBaAbHUKA, MOXKE
IIPOSIBASITHCH B 3HHUIIIEHHI a60 B 4aCTKOBOMY YIIIKO/PKEHHI HAAEXKHOTO oMy MaiiHa,
y BUHUKHEHHi HenepenbadeHUX (iHAHCOBUX 3000B’d3aHb, L0 BUIIAMBAIOTH i3
dakTy PO3MOPAMKEHHST IIMM MaiHOM abo MiIABHOCTI 3 HOr0 BHKOPHUCTAHHS, a
TAKOIK y 3B’I3KYy 3 BTPATOIO IIPUOYTKY BHACAIIOK HerlepeadbadeHux oocTaBuH. Taxk,
dK BHUIAHBAaE 3i 3MicTy 1moaoxkeHE cT. 980 IIK, cr. 6 Ta 7 3akoHy Ykpainu «IIpo
CTpaxyBaHHS», CTPaxXxOBHUMHU PU3HKaAMM B JOTOBOPi MalfHOBOIO CTpaxyBaHHH, Ha
BUITAZIOK HACTAHHSA SIKUX 3/IIMCHIOETBCS CTPaxyBaHHs, MoOxKe OyTH IependadeHo:
3HUIIEHHA a00 MOIIKOKEHHS MaifHa BHACAIIOK BOTHEBUX PHU3HKIB (IOXKEXKa, yaap
O0AMCKaBKH, BHOyX rady, BUOyX KOTEABHOIO OOAHAHHSI, XIMIiYHHH BHOYX TOILO);
3HUIIIEHHd a00 TMOINKO/KEHHS MaiHa BHACAIZIOK PHU3UKIB CTUXIMHUX SBHIIL
(3emaetpyc, 3cyB, 06Baa, Oypsi, yparaH, cMepd, IIOBiHb, IiATOIIACHHS, IIPOCIIaHHS
I'PYHTY TOIIIO); 3HUIIIEHHS, TIOIIKOXKeHHS abo ICyBaHHA MaiHa TpeTiMu ocobamu;
BUKpaneHHd MatHa. [Ipu oMy, K IpaBHAO, HE BiIIIKOIOBYIOTECS 30HTKH, III0
BUHHKAH BHACAIZIOK: IOPYIIEHHS BCTAHOBACHHX 3aKOHOJABCTBOM 4YM IHIIHMMHU
HOPMATUBHHMH aKTaMH IIPaBHA Ta HOPM O€3MeKH YH iHIITNX aHAAOTIYHHX HOPM;
YCSIKOTO poAy BiMCBKOBI Mii, TpoMangdHChKa BiliHa, HapoaHi 30ypeHHs, CTpaiiKu Ta
iX HacAigKH, PEKBI3WIlid, apelrT, KOHQICKAaIlisd, 3HUINEHHS YK ITOMIKOPKEHHS
MaiiHa 3a PO3IOPAKEHHAM IIMBIABHOI YM BIiMCBKOBOI BAaau; mis OoMO, MiH,
CHapSAiB Ta iHIIHNX 3HAPSAb BiffHH; pagioakKTHBHE 3a0pyIHEHHS; [isd TPU3YHIB YU
IHIMUX INKITHUKIB;, BUKPAAEHHS MaiHa I dYac abo 06e3mocepemHbo  ITiCAS
CTPaxoBOIO BHUIIQAKY. MeTOI0 BCTAHOBAEHHSI TAaKHUX OOMEXKEHb € IIiBUIIEHHS
BIZITIOBIZTAABHOCTI CTpaxyBaAbHUKA 3a 30epekeHHs MaiiHa.

JloroBip MaiHOBOTO CTpaxyBaHHd, Ha BiAMiHYy BiZl JOTOBOPY OCOOHCTOTO
CTpaxyBaHHS, AKWI IMOEAHYE y CO0i PH3HKOBI Ta HAKOIHYYBaABbHI iHTEpecu
3aCTpaxoBaHUX 0Ci0, HAMIA€HUIH BUKAIOYHO PU3UKOBUM XapaKTE€POM, OCKIABKH
3aBXKAM CHOPSIMOBaHUM Ha KOMIIEHCAllilo 3amofisHux 30uTKiB4. BomHouac,
IIPUKAQOM HETOTOXKHOCTI MalHHOBOIO CTpaxyBaHHS i cTpaxyBaHHH 30UTKIB €,
30KpeMa CTpaxyBaHHS Ha BHIIQAOK BTPATH TUTYAY BAACHOCTI Ha HEPYXOMICTb
(TUTyABHE CTpaxyBaHHsI), dke HalOyBae B YKpaiHi Bce OiABIIIOI aKTyaAbHOCTIS.
TuTyAbHE CTpaxyBaHHSI € OCOOAMBHM BH/IOM CTpPaxyBaHHs MaWHOBHUX iHTEPECiB
BAACHUKIB, OpeHapiB, KpeQUTOPIB Ta IHIIUX 3aIlliKaBAEHHX OCi0, ITOB’d3aHUX 3
BHUHUKHEHHSM 1 IIepexo/ioM IIpaB Ha HepyxXxoMe MaiHo.

1 doreavcon IO. B. CrpaxoBoe mpaBo: TEOpPETHYECKHE OCHOBBI M IIPAKTHKa IIPHUMEHEHU:
moHorpadud. M.: Hopma: UH®PA M, 2012. C. 404.

2 MapueHiok-PozappoHoBa O. B. MaiiHOBe cTpaxyBaHHS: OCOOAMBOCTI, 3HAYUMICTH Ta
epPCIeKTUBH Po3BUTKY // PinancoBuit npoctip. 2014. Ne 3 (15). C. 147.

3 Bparunckuii M. U., BurpaHckuii B. B. [loroBopHoOe 11paBo. [JorOBOPEL O BBIITOAHEHUH PaboT
u okazaHuu ycayr: B 3 kH. Ka. 3. M.: Craryt, 2002. C. 489.

4 MlepureHeBud I'. @. Y4yeGHUK PYyCCKOTO IpakaaHCKoro mmpasa. M., 1995. C. 349.

5 TokapeBa B. O. TuryabHe crpaxyBanHga // Yaconuc nuBisictrku. 2017. Bum. 22. C. 69.
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9k 3azHadae [I. B. TepexoB, THUTyYABHE CTpaxyBaHHS dBAIE COOOIO
CTpaxyBaHHS MalfHOBHX iHTE€pPECiB CTpaxyBaAbHHKA, [10B’I3aHUX 3 BOAOMIHHAM,
KOPUCTYBaHHSM 1 PO3MOPSIKEHHSIM MalHOM, BiJ PHU3UKIB BTpaTU MaiHa B
pe3yAbTaTi 3amepedyBaHHsS ab0 IIPUIIMHEHHS [IpaBa BAACHOCTI Ha HBOTO
BHAaCAIIOK HeifiCHOCTI [IPaBOYUHY, BYUHEHOTO CTpaxyBaAbHUKOM
(BuromoHabOyBaueM) 3 METOIO NPUAOAHHS IILOIO IIpaBa, abo BUTPeOyBaHHS
MaliHa 3 BOAOJIHHS CTpaxyBaAbHHUKa (BUromoHabyBada), IO € J0OPOCOBICHHUM
HabyBadeM, abo iHIITMX BUMOT TPETiX 0Ci0, a TaKOXK PU3HKIB 00OMEKEHHSs IIpaBa
BaacHocTil. Tak, moOGpocoBicHuiT HabyBad MOKE CTATH 3IKEPTBOI ITOMHAOK
BHACAIJOK IIpuBaTH3allii, HAssBHOCTI HEBpaxXOBaHUX IIpaB KOAHUIIIHIX BAACHHUKIB,
yIylleHb B IIPOLEAYypi peecTpalii JoroBopy, II0 MOXKE IPHU3BECTH OO BTPATH
IIpaBa BAAQCHOCTi Ha HEpPyXOMe MaiHo.

TutyapHe cTpaxyBaHHS AHIIIE HA [IEPILINH IIOTASI] HiYUM HE BiIPi3HAETHCS Bif
3BHUYAMHOIO CTpaxyBaHHS MaliHa Ha BHUIIQJOK Horo BTpatu. HacpaBmi, TUTyABHE
CTpaxyBaHHS 3iMCHIOETBCS Ha BHUIIOK 3alIOMiSHHA 30BCIM iHINIOI IITKOAM, HixK
CTpaxyBaHHA MakHa, i IMiApPaxyHOK peasbHUX 30HTKIB IIPU I[LOMY IIPAKTHIHO
HEMOXKAWBHH2. Y pa3i HacTaHHH CTPaxOBOIO BHUIIAOKY OAS OTPHUMAaHHSI CTPaxoBOi
BUIIAQTU 32 JOTOBOPOM THUTYABHOTO CTpaxyBaHHS CTpPaxyBaAbHHK Mae€ HaaaTU
CTPaxOBHUKY CYyZIOB€ PillIeHHd, K€ IiATBEePKY€E, B PE3YAbTATI YOI0 CTPaxXyBaAbHUK
BTPATHUB IIPaBO BAACHOCTI Ha MaiHO. TaKUMH mifCcTaBaMM OAS BUTIAQTH MOXKe OyTH
CyZOBe PillIeHHs 3 BUMOTOIO ITIOBEPHYTH IIpUAOGaHEe MalfHO BAACHHKY IIOTO MailfHa,
SIKIII0 BOHO BHOYAO 3 HIOTO BOAOIHHS I103a HOr0 BOACIO Ta IIPO BU3HAHHS IOTOBOPY
Hemi¥icHuM. Po3Mip BHIAAQTH CTPaxoBOi CyMH CTPaxyBaABHUKY BiIOyBaeTbCd B
MeXKax CyMH, BKaszaHOi B [OroBOpi CTpaxyBaHHS, SKHP BCTAHOBAIOETHCH 3
ypaxyBaHHSIM PHHKOBOI BapTOCTi HEPYXOMOCTI Ha MOMEHT YKAQJAHHS OTOBOPY
CTpaxyBaHHS, I[iHN 3a3HAa4Y€HO0I B JOTOBOPI KYIIiBAI-IIPOAAIKY, PO3MIPy KPeauTy ITim
3acTaBy HEPYXOMOCTI TOIIO0S.

[Tpu ykaamaHHi OTOBOPY MalHOBOIO CTpaxyBaHHS MiX CTpaxyBaAbHHUKOM
i cTpaXOBHKOM Ma€e OyTH [AOCATHYTO 3TOAHM ILIOAO YCiX HOTO iCTOTHHUX YMOB,
Bu3HadeHux cr. 982 IIK Ykpainu, a came: nmpeaMeTra OOTOBOPY CTpaxyBaHH4,
CTPaxoBOI0 BHIIAZIKY, PO3Mipy TIpPOILIOBOi CyMH, B MeXaxX SIKOi CTPaxOBHK
3000B’13aHUIl 3OIHCHUTH BHIAATY y pas3i HaCTaHHS CTPaAxXOBOTO BHUIIAAKY
(cTpaxoBy cymy), po3Mipy CTPaxoBOIO ITAATEKY i CTPOKIB HOrO CIIAATH, CTPOKY
[OTOBOPY Ta iHIINX yMOB, BHU3HAYEHHUX aKTaMH IIMBIABHOIO 3aKOHOIaBCTBA.
BaskanBe 3HadyeHHS AT OOTOBIPHMX BiJHOCHH MAailHOBOIO CTpaxXyBaHHS Mae€
BH3HA4YEHHS ¥ MICIIS [ii JOTOBOPY CTpaxyBaHHS. Tak, BiAoOBiHO A0 . 7.4 IIpaBua
J06poBiabHOTO cTpaxyBanHs MaiiHa T/IB «CtpaxoBa KoMITaHis «[HHOBaIIiHiI CTpaxoBi
TEXHOAOTi», MaliHO, BU3HAYEHE B JIOTOBOPi CTPaxXyBaHHSI, € 3aCTPaxXxOBaHUM TiABKHU
Ha Tili TepuTOpii, SKa BKa3aHa B IOTOBOPi CTpaxXyBaHHd. SIKII0 3acTpaxoBaHe MaiiHo
BHAYYAETHCS 3 MiIClE CTpaxyBaHHH, Misd [OTOBOPY CTpaxyBaHHS MatiHa
npunuHserbess. OpgHaK, $K OpaBHAO, IIPHM 3MiHI MicOs 3HaXOMAXKEHHS
3aCTpaxOBaHOrO MalHa CTpaXyBaAbHUK IIOBHHEH 3aBYacHO II0BiJOMHUTU
CTpaxoBUKa Y y BUNAAKY 30IiAbIIIEHHS CTYIIE€HIO PHU3UKY CIAQTHUTH I0JATKOBY
opeMilo, BH3Ha4deHy cTpaxoBUKoM. Ha ocobauBuX yMoBax, BHU3HAYEHUX ¥
[OTOBOPi, CTPax0OBHK MOXKe B34TH ITifl CTPaxXOBUH 3aXUCT MalHO, HE3aAe3KHO Bif
Horo Micig nepebyBaHHS.

1 Tepexo /1. B. ITougarre TuTyabHOrO cTpaxoBanus // OMckiit HayaHbni BectHHK. 2009. Ne 2 (76). C. 105.

2 Korrreas A. O. TutyabHE CTpaxyBaHHS 3eMEABHUX MATHOK // 3eMaeyctpiti i kagactp. 2009. Ne 3. C. 77.

3 TokapeBa B. O. TuryabHe crpaxyBanHga // Yaconuc nuBisictnku. 2017. Bum. 22. C. 71.

4 TlpaBuaa [O00OpOBIABHOTO cTpaxyBaHHa MaiiHa T/IB «CrpaxoBa kKommnaHia «[HHOBaIlifiHi
cTpaxoBi TexHoaoriD» // http://inte.com.ua/prav/prav_mayno.pdf.



-39 -
IUS PRIVATUM | 1 | 2019

Civil Law / LugineHe npaego

IcTOoTHOIO YMOBOIO OyAb-IKOT'O JOTOBOPY CTPaxXyBaHHS € PO3Mip CTPaxoBOi
CyMH, SKHH BinOuBae MaKCHUMaAbHHU o00cAr O0OB’I3KYy CTpaxOBHKa IIepen
CTpaxyBaABHHUKOM y TpOIIOBOMY BHpas3i 3a KOHKPETHHUM [IOTOBOPOM
cTpaxyBaHHs. BiamnoBigHo mo cr. 9 3akoHy YKpainu «IIpo cTpaxyBaHHS,
CTpaxoBa CyMa IIpH CTpaxyBaHHI MailiHa BCTAHOBAIOETBCS B MexXKaxX BapTOCTi
(crpaxoBoi oliHKHM) MaiiHa 3a OiHaMH i Tapudamu, 10 AiF0Th Ha MOMEHT
YKAQaHHS IOTOBOPY, AKIIO iHIlle He ImepeadadeHo JOrOBOPOM CTpaxyBaHHS.

Bumnaara BigmkogyBaHHS B MaKCHMAABHOMY poO3Mipi, TOOTO B po3Mipi
CTPaxoBOi CyMHM, 3MiHCHIOETHCS, HAIIPUKAQ, Y TOMY pasi, KOAH 3acTpaxoBaHe
MaMHO IIOBHICTIO 3HHUILleHEe. KoAM K MalHO NOIIKOKEHE YU KOAW 3HHUIIIEHOIO €
AWIIIE YacTHHa MaMHa, po3Mip BIAIIKOAYBAaHHS CTAHOBHTHME AHIIIE YAaCTHUHY
Horo Baprtocti, To6TO OyZme MEHIIIUM BiZl pO3Mipy y3rosKeHol CTpaxoBoi CyMHU 3a
muM pgoroBopoM!. Tak, 30Kpema, Ha o00'€KTH B cTafmii He3aBepPIIEHOTO
OymiBHUIITBA CTpaxoBa CyMa BH3HAYAETBCS 3a PO3MIpoOM MaTepiaAbHUX i
TPYAOBUX BUTpPAT, (PAKTUYHO 3AIMCHEHHX Ha 4Yac CTPAXOBOTO BHIIANKY; OAS
MaiiHa, OTPHMAaHOIO 3a AOTOBOPaAMH OPEHIH, AiI3HMHTYy — fAificHa (0asaHCOBA)
BapTiCTh 32 JaHUMH OyXTraATE€pPCBKOTO OOAIKy HiAIIpHEMCTBA, IKOMY HAAEKHUTH
e MaiHO, aae He OiAbllle CyMH, B MeXXax KOl CTpaxyBaAbHHK Hece
BiAIOBiAAABHICTH II€PEM, BAACHHUKOMZ2. Y CBOIO 4Yepry, BiAIIOBiOZHO 10 4. 1 cT. 9
3akoHy VYkpainm «[Ipo 0co0AMBOCTI CTpaxyBaHHHA CiAbCBKOTOCIIOZAPCHKOI
OpPOAyKILIi 3 [AepsKaBHOIO MHiATPHUMKOIO», CTpaxoBa CyMa IIPH CTpaxyBaHHi
ypOKar  CiABCBKOTOCIIOZAPCHKHX KYABTYp 1 OaraTopiyHUX HacCaIKeHb
BCTAHOBAIOETBCS y [OOTOBOPi CTpaxyBaHHS Ha IIiICTaBi CTPaxoBOi BapTOCTi
MaMOyTHBOTO ypOKal i pPiBHA CTPaAxXOBOTO MOKPHUTT. [Ipu mpoMmy, cTpaxoBa
BapTICTh YpOXKAI0 PO3PaAXOBYETBCH IIAIXOM MHOXKEHHS IIAOII IIOCIiBY
CiIABCBKOTOCIIOJAaPCBKHX KYABTYP 1 IIOCQmOK OaraTopiyHMX HacaaKeHb Ha
CepefHI0 BpPOXKaWHICTL 3a OCTaHHI II'dThb POKIB, IO MEPENyIOTH POKY
CTpaxyBaHHS, Ta MHOXKEHHs Ha IiHy OJAWHUII BHPOIIEHOI IIPOMYKIIii,
BCTAQHOBAEHY [IAS IliAeY cTpaxyBaHHS [IEHTPAABHHUM OPraHOM BUKOHABYOI BAQIU.

OpmHak MOXKe iCHyBaTu 3arposa, 0 B Iepiox aii moroBopy MarfHOBOIO
CTpaxyBaHHS MOXKe BiAOyTHCS 3pOCTaHHsS BapTOCTi MaiHa. EdekTuBHHUM
LIIASIXOM BHpiIlleHHs Iiel mpobaeMH € CcTpaxyBaHHS 3 YMOBOIO BiJIIIKOAyBaHHS
BUTpAT, BIOHECEHUX OO PEaAbHOiI (PHMHKOBOI) BapToCTi MailiHa Ha O€Hb MHOro
IIOIIKO/I3KEHHS  (3arubeai). Y 1boMy pasi MOXKAWBE BHUKOPHCTAHHA YMOB
VKAQJAHHS [JOTOBOPY Ha pPiYHUM CTPOK 3 IIEPIOAMYHUM KOPUTYBAHHAM
CTPaxXoBUX MAATEXKIB. 3acTOCYyBaHHA TaKUX JOTOBOPIB 03HAYAE, 10 i CTPaXOBUK,
i cTpaxyBasbHUK OepyTh Ha cebe pU3UK IlepernaaTH abo HeOOIIAATHU 3aA€3KHO Bif
4acTOTH HACTaHHS CTPaxOBOT0 BUIIAJKY.

[Tpu crpaxyBaHHI MaiiHa, KpiM 3000B’s13aHb CTPaxOBHKa 3 KOMIIEHCAITii
OpaAMOi IIIKOAH, JOTOBIpP CTpaxyBaHHS MOXKE MICTUTH 3000B’d3aHHS CTPaxXOBUKA
KOMIIEHCYBaTHU HENpPSMy IIKOAY, y TOMY YHCAI BHTpPaTH CTpaxyBasbHHKa Ha
PATYBaHHS 3aCTpaxOBaHOI0 MaiHa B po3Mipi, BCTAHOBAIOBAHOMY, 3a3BU4al, y
BIZICOTKaX Bifl CTPaxoBOi CyMH, III0 MOXKe OyTH 3arasbHOI ab0 BCTaHOBAEHOIO
OKPEMO [IAS IIPSIMHUX i HEIIPSIMUX CTPaAXOBUX 30UTKIB3.

BaxkauBOo 3a3HayuTH, IO [JOTOBip MAaWHOBOTO CTpaxyBaHHS €
Oe3rocepeJHBOIO MiICTABOI0 OAS BUHUKHEHHS 3000B’d3aHb 9K 3 JOOPOBIABHOTO,

1 Bparunckuii M. U., Burpauckuii B. B. [loroBopHoe mpaBo. [JoTOBOPHI O BRIIOAHEHHU paboT
u okazaHuu ycayr: B 3 kH. Ka. 3. M.: Craryr, 2002. C. 576.

2 CrpaxyBaHHsd: HaB4. 11oci6. / T. A. F'oBopy1iko, B. M. Cre1tok; 3a pea. T. A. ToBopyiko. K.:
ABBiB: «Marnoaisg 2006», 2014. C. 123.

3 I'puniok O. B. [IuBiAbHO-IIPAaBOBI aCIIeKTH MaiHOBOI'O CTpaxyBaHHd B YKpaiHi: ABToped. auc.
... K. 10. H.: 12.00.03. K., 2004. C. 10.
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TaK i 000OB’A3KOBOTO CTpaxyBaHHs. TOOTO 3aA€KHO Bim KOHKPETHOI opmu
crpaxyBaHHda (cT. 5 3akoHy Ykpainu «[Ipo crTpaxyBaHHs»), PO3Pi3HSIOTH
JOTOBOPHU MOOPOBIABHOTO MaiHOBOTO CTpPaxyBaHHS Ta JOTOBOPH 00OB’I3KOBOTO
Ma¥HOBOIO cCTpaxyBaHHd. Buau mo0poBiAbHOrO MaMHOBOIO CTpaxyBaHHS
peaai3yroThCs 3TiTHO 3 PO3POOAEHHUMH CTPaxXOBHKaMH IIpaBHAAMH (YMOBAaMH)
CTpaxyBaHHsI, 3apeecTpoBaHMMHU B HamioHaabHiN Kowmicii, mo 3mificHIoe
[ep>KaBHE PeryAloBaHHS y cdepi pUHKIB (piHaHCOBUX ITOCAYT.

3000B’d3aHHs 3 OOOB’I3KOBOTO MAaMHOBOTO CTpPaxyBaHHS BHHHUKAaE 3
MOMEHTY IOPHUAUYHOIO OCBOEHHH pedi ocoboro. TobTo came BCTym y pedoBi
IIPaBOBIJHOCHUHHU, 30KpeMa y I[IpaBO BAACHOCTi, BBaXKa€TbCsI MOMEHTOM
BUHUKHEHHH 3000B’s13aHHA 3 OOOB’I3KOBOr0 MaMWHOBOIO cTpaxyBaHHS. [lpu
LBOMY, SIKIII0 OOOB’I30K 00 3AiMCHEHHS MaiHOBOTO CTpaxXyBaHHS BUHUKAE 3
OPUUHATTAM Horo Ha cebe 0co00r0 3a IHIITNM, HiXK CTpaxyBaHHs, JOTOBOPOM, TO
CIelliaabHI IIpaBHAa MPO OOOB’I3KOBE CTpaxyBaHHS Ha TakKi BUIIQAKU HeE
PO3MOBCIOMKYIOTHCH. 51K IPaBHAO, TAKUH 000B’I30K € YMOBOIO YKAQIAHHS 1HIITUX
[OOroBOpiB, iHoxi icroTHOI0. Tak, 3akoH Ykpainu «Ipo opeHAy Aep:KaBHOTO Ta
KOMYHAABHOTO MaiiHa»! y cr. 10 nepeabadae cTrpaxyBaHHSI OpEHIAPEM B3SITOTO HUM
B OpeHIy MaMHa B IKOCTi iCTOTHOI yMOBH AaHOTO moroBopy. [as 3aiticHeHHd
000B’sI3KOBOT0 MaifHOBOTO cTpaxyBaHHda Kabinet MiHicTpiB YKpaiHu, 9KIIIO iHIITe
He BHU3HAQYEHO 3aKOHOM, BCTAHOBAIOE IIOPSAOK Ta IIpaBHAa HOro INPOBENEHHH,
¢dOopMH THIIOBOTO MOOTOBOPY, OCOOAWBI YMOBHU AilleH3yBaHHS OOOB’sI3KOBOTO
CTpaxyBaHHS, PO3MipH CTPaxXOBHX CyM Ta MaKCHMaAbHI PO3MipH CTPaxOBHUX
TapudiB abo METOAUKY aKTyapHUX PO3PaxyHKIiB.

3anekHO Bifl CTaTyCy CTpaxXyBaAbHMKA, MOOTOBOPH MAaMHOBOIO CTPaxXyBaHHS
TIOMIAIIOTECST  HA JIOTOBOPH  CTpaxXyBaHHdA MaiHaA QI3UYHHX O0Ci0O Ta I0roBOPH
CTpaxyBaHHsS MakHa OPUAMYHHX Oci0. Xoda € H CTpaxoBi IOCAYTH, IO MAaroThb
VHIBEpCAABHUM XapaKTep i MOXYyTb OyTH peasi3oBaHUMH 3 METOI0 3a0e3IeydeHHS
CTPaxOBOIO 3aXUCTy OCOOHCTOro MaiiHa hisrdHuX oci6 un MatiHa migmprueMcrs?. Taxk,
MalfHOBI iHTepecH, 30KpeMa, IOPUIITIHOI 0COOU 3a [I0roBOpaMU CTpaxXyBaHHA MatiHa,
II0 He CyIepedaTh YMHHOMY 3aKOHOIABCTBY, MOXKYTb OyTH IOB’d3aHi 3: OymiBASIMHU,
CIIOpyZaM¥, YCTaTKyBaHHAM, IiHBEHTAPEM, TOBAPHO-MAaTEPiaAbHUMH I[HHOCTSIMMU,
TOTOBOIO ITPOAYKILEI0, CHPOBUHOIO, MaTepiaaaMH, Ta iHIITUM MalHOM, 110 HaAAEXKUTh
MiITIPUEMCTBY Ta BimoOpaskeHO y Horo 06asaHCi, a TakoK MalHOM, OTPHMAaHHM 3a
JIOTOBOPOM Ai3HHTY, OPEH/IH (SIKIII0 BOHO He 3acTpaxoBaHe y opeHaonanliid) Touio. [Tpu
IEOMY, 3a3BH4Yaii, He MOKe OyTH 3aCTpaxOBaHHM: HEpyxXOMe MaiHo, a caMme: OymiBAi i
CIIOPYIM, KOHCTPYKTUBHI €AEMEHTH I IHKEHEepHI CHUCTEMM SKUX 3HaXOUSThCHA B
aBapifHOMy CTaHi, a TaKOXK PyXOME MaiHO, III0 3HaXOAUTHLCS Y TAKOMY HEPYXOMOMY
MaliHi; MalfHO, BUAyYeHe 3 000poTy abo oOMezkeHe B 00OpOTi BiAIIOBIIHO [0 YHMHHOIO
3aKOHOZABCTBA YKpaiHH; MaifHo, IKe He HAACXKUTD CTPaxyBaAbHUKY Ha ITpaBi BAACHOCTI
(BOAOMHHSI, KOPUCTYBAHHSI, PO3IIOPSIIFKEHH ), 800 He 3HAXOAUTHCSI Y HBOTO B I0OBipYOMY
VIIpaBAIHHI, B OPEH/Ii, AI3MHTY, 3aCTaBi, Ha CXOBI, KOMICii Ta 3 iHIMMX MiACTaB, III0 He
cymiepedaTh YMHHOMY 3aKOHOIABCTBY YKpaiHu. KpiM 115010, 3a3BH4al He IIPHIMarOThCs
Ha CTpaxyBaHHS IIpeaMeTH, (PakT 3HUIIEHHSA SKUX CKAQIHO BCTAHOBUTH: T'POIIIOBI
3HaKH, I[iHHI arepy, BUPoOH 3 KOIIITOBHUX METaAIB, HAITIBKOITITOBHOIO Ta KOIIITOBHOIO
KaMiHHSI, PIIKICHI Ta aHTUKBAapHI IIPeAMETH, CAadimy Ta (POTOKAPTKH, IIPEIMETH
PEAITIFHOIO KyABTY, (PIAATEAICTHYHI KOAEKIlil, JOKYMEHTH, PYKOIIMCH, MAaiHO, sKe
3HAXOAUTHCH Y 3aCTPaxoBaHOMY IIPHMIIIIEHHI, aA€ HE HAAEKUTD CTPaxXyBaAbBHUKOBI.

1 BakoH Ykpainu «Ipo opeHay mepzKaBHOTO Ta KOMYHaABHOTO MaidHa» Big 10 kBiTHa 1992 p.
// BimomocTi BepxoBHoi Panu Ykpainu. 1992. Ne 30. Cr. 416.

2 CrpaxyBaHHsd: HaB4. 11oci6. / T. A. F'oBopy1iko, B. M. Cre1tok; 3a pea. T. A. ToBopyiko. K.:
AbBBiB: «Marnoaisg 2006», 2014. C. 119.
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3aaekHO Bifm 00’€KTa CTpaxoBOi OXOPOHHU, BUXOAAYHU 3i 3micty ct. 980 LIK
Ta cT. 6, 7 3akony YKpainu «IIpo crpaxyBaHHS», OKPEMHUMH BHUIAMH NOTOBOPY
MaMHOBOIO CTpaxyBaHHS €: [OTOBIp CTpaxyBaHHS TPAaHCIOPTHUX 3acobiB;
[OTOBip CTpaxyBaHHS BaHTaXiB Ta 0Oaraxy (BaHTaxkobOaraxy); [IOTOBIp
CTpaxyBaHHS IHIIIOTO PYXOMOTO MaikHa; [A0TOBIp CTpaxyBaHHA HEPYXOMOIO
MaiHa; OOTOBip CTpaxyBaHHS KpPEeOUTiB; OOTOBIp CTpaxyBaHHHA iHBECTUILiH;
[OTOBip CTpaxyBaHHS (PiHAHCOBUX pPHU3UKIB; OOTOBip CTpaxyBaHHS CyIOBHUX
BUTpPAT; JIOTOBIip CTpaxyBaHHS TBapUH; JIOTOBIip CTpaxyBaHHHA
CiIABCBKOTOCIIOAPCHKOI IMPOMAYKILii; MOroBip THTYABHOTO CTpaxyBaHHS. Tak,
CTpaxyBaHHS, 30KpeMa, aBTOTPAHCIIOPTHUX 3aCO0iB (KaCKO) MPOBOAHTHCS Ha
BUIQ0K Oyab-sIKOTO IIOLIKO/KEHHs, 3arubeai Ta (abo) BUKpaZeHHS CaMOro
aBTOTPAHCIIOPTHOTO 3acoly, dKWH HaA€XKHUM 4YHHOM 3apeecTpoBaHU Ta
3HAXOAUTHCS y CIIPABHOMY Te€XHIYHOMY cTaHil. PazoMm i3 TpaHcriopTHUM 3acobom
Ha CTpaxyBaHHS OepeThbCcd BiANOBiAHE MPUAAASa Ta OJOAATKOBE 00AaTHAHHS 10
Hboro. BoagHoyac, maHuMM BHUA CTpaxyBaHHS HE BKAIOYAE CTpPaxyBaHHA
rmacaskupiB, BaHTaXiB Ta 0araxy, II10 II€pPeBO3UTHCS HA3€MHHUM TPaHCIOPTHUM
3aco00M Ta CTpaxyBaHHS BiIIOBIZAABHOCTI nepea TpeTiMu ocobamu.

Y gKocCTi cTpaxoBOro BUIIAAKY B IOTOBOPI CTpaxyBaHHS aBTOTPAHCIIOPTHUX
3aco0iB MoOXKe OyTh mnepeabdadeHO S3HUIIEHHS, IIOINKOMXKEHHs abo BTparta
TPaHCHIOPTHOTO 3aco0y  BHACAIIOK: MOOPOKHBO-TPAHCIIOPTHOI  IIPUTOOH;
CTUXIHHUX AUX (0ypi, ITOBEHi, 3eMAETPYCy TOILO), HAIIaAy TBapHUH, ITOXKEXKi abo
BHOyXy Yy TpPaHCIOPTHOMYy 3aco0iB; HOpoTHOpaBHiI naii Tpetix ocid (Kpim
BHKpAEHHs); BUKPaJIEHHs TPAHCIOPTHOro 3acoby abo MOoro 4acTwH, AeTaAei.
He cTpaxyroTbcs Bim BHUKpageHHS TPAHCIOPTHI 3acobu, ski He obaamHaHi
IIPOTUYTOHHUMH IIpucTposMu (m. 4 IlpaBua moOOpPOBIABHOIO CTpaxyBaHHS
Ha3eMHOIO TPAHCIHOPTY (KpiM 3aAi3HUYHOrO) YKpaiHCHKOI CTpPaxoBOi TpyHu
«Vienna insurance group»2).

[Ipu HacTaHHI CTPaAxXOBOTO BUIIAAKY BiJIIKOAYBAHHIO IiJASTAIOTH TiABKU
OpsiMi 30MTKH, BUKAIOYAIOYH BTpPadeHy BHIOAY, BHUTPATH Ha OPEHAYy 4YH
Ha¥iMaHHS TPAHCIOPTHOTO 3ac0o0y, MOPaABHY IIIKOY TOIIO. Y BHIIIKY IIOBHOTO
3HUIIEHHS aBTOTPAHCIIOPTHOTO 3acoly po3Mmip 30MTKy 3a [JIOTOBOPOM
CTpaxyBaHHS BH3HA4YaeThcs B 00cs3i Horo mificHOI BapTOCTi 3a BHpaxyBaHHSIM
BapTOCTi BY3AiB, AeTasedl Ta yCTaTKyBaHHd, III0 MNPHUAATHI [AS ITOOAABIIOTO
BHKOPHUCTAHHS abo peaaizariii, a IIpu MOIIKOIKEHHI aBTOTPAHCIIOPTHOTO 3acoby
YU OJOOATKOBOTO OOAQoHAHHS — B PO3Mipi BUTpaT Ha HOTo BigHOBAEHHS (3
ypaxyBaHHSM 3HOCY Ha [€Hb HaCTaHHSI CTPaxOBOTO BUIIAAKY) 3TiAHO 3
KOIIITOPHCOM-PO3PaxyHKOM, HKHH CKAQIEHO €eKCIIEpTOM CTpaxoBHKa i
IIOTOZKEHO 31 CTpaxyBaAbHUKOM. BomnHouac, gk 3a3Hadae lO. A. Kyaunna, 3a
CTaHAAPTHHMH yMOBaMH [OTOBOPIB CTpaxyBaHHS KacKO aBTOTPAHCIOPTHUX
3acobiB mnepenbadaeThca Oe3arperaTHe CTpaxyBaHHs, IIPU 9KOMy y pasi
3anomigHHS 30UTKIB YaCTHHI aBTOTPAHCIIOPTHOrO 3aco0y KacKo 3arasbHa cyMa
CTPaxOBHX BHUIIAQT 334 JOTOBOPOM CTPaxyBaHHS ITiCA BHUIIAATH 3a oguH abo

1 Kyauna 0. A. [IoroBip crpaxyBaHHS KACKO aBTOTPAHCIOPTHUX 3aCO0iB y IIUBiABHOMY mpaBi
Ykpainu: aBroped. muc. ... KaHa. oopua. Hayk: 12.00.03; Ham. yH.-T «Omecpka OpHAWYHA
akanemisi». Oneca, 2013. C. 17.

2 TIpaBuAa [O0OPOBIABHOIO CTpaxyBaHHS HA3EMHOIO TPAHCIOPTY (KpIiM 3aAi3HUYHOTrO)
YrpaiHcbkoi CTpaxoBoi rpynu «Vienna insurance group» //
http:/ /ukringroup.ua/upload/ukringroup/content/files/PS_TZ_2016.pdf
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[OEKiAbKa CTPaxoBHX BHIAAKIB He 3MIHIOETBCI, a caM [0roBip He
IPUIIHHAETBC L.

Y cBomO yepry, crpaxyBaHHS BaHTaXiB (Kapro) € pi3HOBHIOM MaiHOBOTIO
CTpaxyBaHHd, 110 nepeabdbadae CTpaxyBaHHS BapTOCTi BaHTAXKIB Ha BCiX BHAAX
TPaHCIOPTYy, 0e3 ypaxyBaHHHA CTPaxOBOIO 3aXHCTy CaMOI'0 TPAHCIIOPTHOIO
3aco0y2. YMOBH CTpaxXyBaHHS BaHTaXKiB BH3HAYAIOTBCH IIpaBHUAAMH
CTpaxyBaHHS, II0 pPO3POOASIOTHCA IHAWBIZYaABPHO KOIKHOIO CTPaXOBOIO
opraHizaiiero. PisHuIg MiX IIpaBHAaMH PIi3HUX CTPaxXOBUKIB IIOASITAE V
BHU3Ha4YEHHI 00CSTy BiAIOBiIaABHOCTI.

CrpaxoBUMH pPH3HMKaMH 3a OOTOBOPOM CTpaxyBaHHHA BaHTaXKy MOXKYTb
Oyt mepenbadeHi: 30UTKH BiZl IOIIKOMXKEHHS abo ITOBHOI 3arubeAi BChOro abo
YaCTHHU BaHTaxy abo Oaraxy, IO cTasucsa 3 OyAab-gKOi HOPHYUHU, KpiMm
3araAbHUX BUHSTKIB; BHAATKH Ta BHECKHU II0 3araAbHill aBapii, BUMHEHi OAd
3arnobiraHHsa 30UTKIB i3 Oyab-sKOI NPUYUHH, KpPiM 3araaAbHUX BHHATKIB; yCi
HeoOXimHi BUOATKHU II0 PATYBAHHIO BAaHTAXKY, a TAKOXK I10 3MEHIIIEHHIO 30HUTKY Ta
BCTAQHOBAEHHIO HMOTO pO3Mipy, SKIIO 30HUTOK BiAIIIKOIOBYETHCS 3a yMOBaMH
CTpaxyBaHHS, KPiM 3araAbHUX BUHSITKIB TOIIOS3.

OTrxe, BHUXOOAYHU 3 BHIIEBHKAAQJEHOTO, i [AOTOBOPOM MaHHOBOIO
CTpaxyBaHHS CAiJl pO3yMiTH TaKHUH IOTOBip, 3a IKUM OJHA CTOPOHA (CTPaxOBUK)
3000B’A3yeTbC 3a OOYMOBAEHY [OOTOBOPOM IIAQTy (CTPaxOBy IIPeMilo) IIpu
HacCTaHHI nepeadadeHol B JOTOBOPI IOAil (CTpaxoBOro BHUIIAAKY) BiAIIKOLyBaTHU
iHIIi# cTOpOHI (cTpaxyBaabHUKOBI) abo iHIi#l ocobi (BuromoHabyBady) 3aBraaHi
BHaACAIZIOK 11i€l momii 30MTKU 3acTpaxoBaHOMY MadHy abo 30UTKH y 3BI3Ky 3
iHIIMMH  MaWHOBUMHU iHTEpecaMH CTpaxyBaAbHUKA, MIAGXOM  BUIIAATU
CTPaxoBOI'0 BiAIIKOAyBaHHS B MeXKax BU3HA4YEHOI JOTOBOPOM CTPaxXOBOi CyMH.
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In the scientific article the concept, the legal nature of the contract of property
insurance, its types and place in the system of civil law contracts are defined
based on the analysis of scientific views and norms of the current legislation of
Ukraine regulating contractual obligations in the sphere of insurance. The legal
characteristic of the subject composition of contractual obligations for property
insurance has been implemented and scientific conclusions and proposals have
been made for improving the legislative regulation of relations under a property
insurance contract.
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The article examines non-entrepreneurial
organizations through the lens of public interest
ideas as a global goal for their creation, as well as
the possibility of pursuing private interest without the
purpose of profit. First and foremost, the right to
freedom of association is a prerequisite for creating
associations. The acquis communautaire, including,
but not limited to, EU legislation, adopted in the
framework of the European Community, Common
Foreign and Security Policy and Cooperation, is in the
process of being unified and harmonized. in Justice
and Home Affairs. The benchmark for national legal
regulation is the case law of the European Court of
Human Rights on the criteria for securing the right to
freedom of association and property rights, as well
as regulating the legal status of supranational
organizations (EEIG, SCE and prospective FE, AE).

Key words: non-entrepreneurial society, foundation, freedom of association,
acquis communautaire, supranational organizations.

John D. Lewis has analysed Otto von Gierke Genossenschafstheorie! and
come down the conclusion that the need for association of persons arose as a
result of the natural personality peculiarities. In particular, the most egocentric,
isolated person is more fiction than a legal person within the meaning of persona
ficta. Thus, a person as a member is born in a family, race, community, in the
end, a member of the whole, but his relationship in the united groups gives him
the opportunity to fully develop [9, p. 60].

In English law non-entrepreneurial organizations appeared in the Middle
Ages as: 1) corporation persons in the partnership; 2) unincorporated
associations; 3) trusts. They all fall under the ultra vires principle — legal
capacity was limited to the purpose of creation, which is reflected in the
constituent documents. In France, according to Le Chapelier Law, 1791, arose
associations and guilds as a result of the anti-corporate spirit of the French
Revolution. Separately, the prohibition of informal organizations, which

1 Genossenschafstheorie can not be translated experimentally, for example, as the theory of
association , the theory of co-operation, or the theory of society, as a result, in the legal literature
it is used without translation
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numbered more than 10 members (according to Code Pénal, 1810). 16.10.1830
the Decree of the Belgian government granted the right to associate citizens with
political, religious, philosophical, literary, industrial or commercial goals.
Freedom of association was proclaimed with the limited agreement capacity and
ownership. Later, in accordance with certain types of legal entities, in particular,
mutual benefit societies (Decree of 11.06.1874) and trade unions (Decree of
31.03.1989) acquired full legal personality, and according to the Decree of June
27, 1921 all non-profit organizations as legal entities. The so-called “German”
group of states from ancient times recognized guilds, leagues, communes and
fraternities that freely existed in accordance with the traditions of Roman law.
So, in view of it influence, was supported the concept of capable organizations
— universitas!, and non-capable — societas2. Like the German states in Italy,
there was the freedom to establish non-profit organizations in accordance with
the constitutional law of the Kingdom of Italy, based on Piedmont Statute, 1848.
Legal personality was initially received by religious organizations in accordance
with Decree of 07.07.1866 No. 3036, but regulation of non-commercial entities
in the Civil Code of 1865 (similar to France) did not receive [12, p. 17-22].

Foundations have passed somewhat different way. According to James Allen
Smith and Karsten Borgman modern understanding of the foundation
corresponds to such European institutions as endowment, trust, fondacion,
fundacao, fonds, Stiftung, stichting, stiftelse, saatio, that they all have in common
that allows them to be combined into one legal phenomenon [8, p. 2]. Researchers
are convinced that the prerequisite for the establishment of these institutions was
the foundations of European philanthropy, in particular the creation of hospitals,
monasteries, municipal alumni funds, guilds, universities, etc.

So, they conclude that foundations during the development did not have a
firm understanding of the legal entity, undergone changes in philanthropic
motives, tasks and strategies, and were subjected to political and social influence.
Therefore, the following periods of development of institutions can be outlined:

1) ancient period in which vivid examples of foundations were the Academy
of Plato, the school of Epicurus or the Alexandria Library of Ptolemy. An example
of modern foundations can be considered xenones or xenodochia;

2) medieval period is inherent in the ideology of charity and the Christian
commitment to sacrifice, which gradually began to enter to the legal doctrine.
Medieval foundations were caritas. In addition, the theory of natural joint
ownership and state (public) support was its origin. Illustrative is the creation in
the twelfth century of a new form of institutions — hospitals. Thus, in Paris there
were more than 60 of them, in Florence - more than 30, and in Ghent - about 20;

3) during the period of reforms and the early modern era as a result of socio-
political changes, the sphere of philanthropy was transferred to public institutions.
An example is the Statute of Charitable Uses (1601) of Henry VIII for creations of
charitable foundations in all cities of that time in England. In addition, in the
eighteenth century, new forms were born — endowments and trusts; about half of
them supported poor people. It should be noted that the English legal doctrine did
not pay much attention to the legal person as a form of existence of these relations,
the greater aspect relied precisely on their content [1, p. 72-73];

1 Giniuersitas — Latin: collective creation or property, corporate organization people (community). See:
Oxford Latin Dictionary. Edited by P. G. W. Glare. Oxford. The Clarendon Press. 1982. P. 2094.

2 societas — Latin: fact or condition of existences tion association for Achievements spare some
goals partnership; a group of people combined with one goal. See: Oxford Latin Dictionary. Edited
by P. G. W. Glare. Oxford. The Clarendon Press. 1982. P. 1778.
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4) period of distinction in national regulation diverse was marked by the
preconditions for the emergence of foundations. Thus, France began to dominate
the concept of the role of the state; in Spain in accordance with the Decree of Carlos
IV the alienation of real estate belonging to hospitals and charitable institutions
took place; States of the “Norwegian” group (Denmark and Sweden) have justified
charity as one of the functions of the state in order to expand the role of the public
sector in the public life of its subjects, or (Norway) has passed the care of education
or charity to local authorities as representatives of the crown. In Germany, on the
contrary, this sphere of public life remained private, in particular, there was a
certain drop in capital from business to the third sector!. In addition, after the First
World War there was a certain incorporatizations of foundations under
confessional and ideological umbrella organizations, so-called “welfare federations»
(Wohlfahrtsverbande). Greece having ancient philanthropic traditions, was
characterized by a lack of independence from state control of foundations, in
contrast to the sharp disagreement between the church and the state or private
and public sectors [8, p. 3-29].

According to Cristiana Cicoria, the importance of the so-called “third
sector” caused by the importance of the development of civil society,
democratization and European cohesion, strengthening the development of
economic prosperity through the rapid advancement of goods and services of
social value [4, p. 13]. In this regard, knowledge of non-entrepreneurial
organizations should take place through the prism of ideas of public interest as
a global goal of their creation, as well as the possibility of realizing private
interest without the purpose of profit.

First of all, it concerns the right to freedom of association as a precondition
for the creation of associations. This right is stipulated in Part 1 of Art. 20 of the
General Declaration of Human Rights, in particular on the right to freedom of
peaceful assembly and association, and also in Part 1 of Art. 11 of the
Convention for the Protection of Human Rights and Fundamental Freedoms,
which provides that everyone has the right to freedom of peaceful assembly and
freedom of association with others, including the right to form and join trade
unions in order to protect their interests. In the general sense, this right may
be limited only in the context of public order, in particular national or public
security, crime prevention, public health or public morals, the protection of the
rights and freedoms of others [14, p. 9].

Somewhat different goal is pursued by the founders of private foundations.
According to their historical development, the social precondition for their
creation is the realization of philanthropic tasks. From a legal point of view, it
is a question of the need to allocate certain property to a newly formed legal
entity for the purpose of engaging in civil relations. Therefore, the substrate of
creation is the union (or allocation) of the property. At the same time,
achievement of the set goal should be ensured not by the activities of founders,
but by third parties. Founders in the overwhelming majority have patronage in
accordance with the purpose of establishing or implementing the principles of
social responsibility of business [6, p. 20].

The doctrine of the Soviet period’s lawyers about the essence of the legal
entity covered ideas to analyse and determine the place among the participants
in the legal relations of state organizations. It is about the theory of trust, state

1 An example of this is the creation of the Carl Zeiss Stiftung , created in 1889 by allocating a
share of Carl Zeiss AG and Schott AG.
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body, personification of the state through its established legal entities, as well
as the theory of administration, director, staff and others [18, p. 168-171].

The selection of an legal person is caused by a practical necessity, which
is expressed in the following functions of this institution: 1) registration of
collective interests; 2) capital pool; 3) reduction of entrepreneurial risk;
4) capital management [16, p. 111-112].

In the end, in order to distinguish between individual interests and the
goals of the parties to legal relations, the absence of the institution of a legal
entity will lead to chaotic civilian turnover. Recognizing the legal personality of
legal entity, the state provides to all participants in the legal relations of a
specifically specified counterparty — a person who has his own, different from
the founders of law and duties (one of the first world legal positions in this
regard is the decision Chamber of Lords in the case of Salomon v. A Salomon &
Co. Ltd, 1897). At the same time, the term “corporation” and “legal entity” are
used in accordance with different legal systems, but in general, the possibility
of identifying a group of persons with legal personality [1, p. 99].

A legal entity in European law has long been regarded as a legal person.
The most commonly used term is a company, which is understood as an
association of persons who have united together for the purpose of joint activity,
commerce or other purpose and is endowed with personality, in contrast to the
contractual form of a civil partnership [5, p. 7, 11].

Speaking about the theory of legal entities, it should be understood that
despite all the colourfulness and chaos of the field of civilist literature devoted to
this problem, they all agree on the recognition that a legal entity is an independent
phenomenon, separated of the other and is a new point of assignment of rights and
responsibilities [17, p. 31]. To ensure the functioning of the economic system, civil
law operates the notion of “person”, which embeds the features that make it
obviously personalize it among others. Such a mechanism of participation in civil
relations is foreseen also for public entities (state, territorial community), which
have no features of subjective concretization.

The essence of the legal entity is that it is a legal person, created by a synthetic
way: the allocation of a certain part of the legal qualities, properties, and other
elements of the legal personality of a person (not connected with his private, “physical”
existence) and their further unification in a new form (within the legal form) for the
purpose of the most complete realization of social and legal interests [15, p. 79].

Activities of non-entrepreneurial societies may be directed towards the
realization of personal (own) rights and interests of the members (participants) or
to achieve a socially useful goal, which can be determined by defining a group of
persons on an appropriate basis (age, religion, politics, etc.) or by distinguishing a
particular sphere of public life (environmental protection, public order, etc.) [19, p.
84-86]. Such social interest is connected with public interests, however, it should
be understood that a state or a territorial community cannot ensure the realization
of all social interests. As a result, along with the development of the “third sector”
privatization of public life began [13, p. 30].

Summing up, we consider it expedient to express the following positions:
firstly, the legal entity is a participant in civil relations and is given a legal
individuality, which is expressed in the granting of its civil legal personality;
secondly, the construction of a legal entity ensures the separation of another
subject of legal relations, therefore, it has application both at the level of general
theoretical research, and within certain branches of law, as a result of which there
is a sectoral legal personality; thirdly, the legal nature of a legal entity consists in
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the legally established structure of the existence of a social organization, which is
formed as a result of socio-economic formations in the state, and is given the
opportunity, on its own behalf, to act as a participant in legal relations.

In the legal literature there are division of goals of a non-entrepreneurial
organization, including featuring their common understanding of investment,
which is typical for businesses. For non-entrepreneurial organization, there is
characteristic of acquiring certain functions of the state as opposed to social
responsibility theories characteristic of entrepreneurship. As a result, non-
entrepreneurial organizations have so-called “self-interest” that allows them to
adapt to any purpose as “ideal” organizations (for example, Idealverein or
economic / idealistic Wirtschaftlicheverein — in Germany) or not to distribute
profits until the organization collects and does not centralize profits (for
example, France). Thus, the general provisions remain: a) prohibition of
distribution of profits between participants; b) in the case of profit he
accumulated in the organization [12, p. 5-9].

Separate regulation was carried out for foundations and trusts. Thus, in
general, the European tendencies towards the mentioned organizations were:
the possibility of creating an inter vivos (selection or transition to a third person
in life) or through a will; providing characteristics of the personality of the
property (i.e. allocation of a certain fund); outline of the natural fiduciary
property administrator; implementation of the concept persona ficta, and then
the concept of a legal entity, according to the proposal of Pope Innocent IV (real
name — Sinibaldo dei Fieschi ), not just for organizations based as collegia, but
also for foundations [12, p. 77-78].

The need for third-sector organizations to engage in civilian relations has
given them such features as: 1) the outline of a formalized structure; 2) self-
governance and the absence of direct public influence on them; 3) in accordance
with the economic nature of the prohibition of the distribution of profits, which
provides, even in the case of profit organization, it is not distributed between the
founders or management bodies in the form of high wages; 4) the management
does not involve self-interested managers as they strive for personal profit
according to the organization; 5) they are not subject to reporting or control of
potential investors; 6) they pursue a socially useful function, focusing on
complementing the public’s needs in public (social) goods and services [12, p. 13].

Nowadays, in connection with the processes of wunification and
harmonization of the special gaining acquis communautaire, which includes,
but is not limited to, EU legislation adopted within the framework of the
European Community, the Common Foreign and Security Policy and the
Commonwealth of Justice and Home Affairs. The current EU acquis covers
primary legislation: 1) Lisbon Treaty (TFEU); 2) The Treaty of Nice (TEU);
3) Amsterdam Treaty; 4) Maastricht Treaty; 5) Single European Act; 6) Roman
treaties; and secondary legislation: directive; regulations; decision;
recommendation or conclusion; source of law in the form of an international
agreement; the general principle of the right of the European Community;
decision of the European Court; joint strategy; joint actions; common position,;
decision; general position or principle.

The basis for regulating the relations of participation in non-
entrepreneurial societies and foundations in Europe is the ECHR (the
Convention for the Protection of Human Rights and Fundamental Freedoms), in
particular the right to freedom of assembly and association, stipulated in Art.
11. Considering the content of this article and dealing with two different rights:
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1) the right of association, including in respect of trade unions; and 2) the right
to freedom of peaceful assembly. The concept of association in Article 11 of the
ECHR is autonomous. Association membership is not defined by the laws of the
Member States for the purpose of a broad understanding of this article.
Therefore, the European Court defines the conformity of a certain type of
association organization [2, p. 13].

The analysis of judicial practice of the European Court of Human Rights
provides an opportunity to determine the following criteria for ensuring the right
to freedom of association: 1) legislative prediction as a realization of an objective
understanding of a democratic rule of law with comprehensible and publicly
accessible norms regarding restrictions on the organization; 2) the limitation of
the grounds for the prohibition of creation, that is, only in relation to the
circumstances envisaged by the ECHR; 3) the need for a democratic society;
3) lack of discrimination [2, p. 17-22].

The ECHR provides for freedom of association only, that is, citizens should
have the opportunity to form a legal entity in order to act collectively in the field of
mutual interest. At the same time, there is no provision for the possibility of
establishing of foundations. Thus, the freedom to create, to provide funds and to
join a foundation is understood in the context of freedom to use the property
guaranteed by Art. 1 of the First Protocol and includes the right to determine the
place of property without proper state interference. The European Court of Human
Rights has established that the restriction of freedom to provide money for a
particular purpose is a restriction on freedom of expression (Bowman v. The United
Kingdom). Thus, the institution is seen as a driving force that allows citizens and
their organizations to enjoy freedom of expression and, possibly, other fundamental
rights, and the laws of the Member States should also include the right to create
non-membership types of voluntary organizations (foundations) [2, p. 23-28].

The difference in the understanding of the institution from the association
is that the founders of the foundation, in addition to declaring their goal for the
establishment of an organization, should also provide the following features:
1) to allocate the target property (endowment); 2) determine the purpose; 3) to
stipulate in the statute the order of management; 4) appoint the first
administration. Usually it is a question of the non-membership legal nature of
foundation, which raises the question of funding such an organization that will
not have membership fees or other types of payments. That is why there is a
need to allocate certain property, especially when it comes to a permanent
establishment. However, in the absence of the foundation’s founding authority,
the procedure for the compulsory alienation of the property of an institution in
favour of public entities (for example, a territorial community) may be used to
realize the purpose of the activity of such an foundation, which is the
implementation of cy-pres doctrine!, which originated in the UK [6, p. 26-27].

A rather important act in the area under study is European Convention is
the Recognition of the Legal personality of International Non-Governmental
Organizations (EST No 124), which according to Art. 1 may apply to
associations, foundations and other private institutions that meet the following
conditions: a) have a non-profit-making aim of international utility; b) have been
established by an instrument governed by the internal law of a Party; c) carry
on their activities with effect in at least two States; d) have their statutory office

1 The doctrine provides that when such a trust has failed because its purposes are either
impossible or cannot be fulfilled, the High Court of Justice or Charity Commission can make an
order redirecting the trust's funds to the nearest possible purpose.
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in the territory of a Party and the central management and control in the
territory of that Party or of another Party.

Particular attention should be paid to the discussion aspects related to the
adoption of this Convention. It is noted that the purpose of the Convention is
the implementation of the provisions of Art. 11 ECHR, as a result of which the
establishment of international associations should be applied in accordance
with the law of the country in which it is established, prior to the establishment
of international non-governmental organizations; on institutions should apply
the same principles stipulated in the sense mutatis mutandis (edited), because
of their special legal nature; the legal personality of the organization should
concern not only the state recognition, but also the necessary activities of the
organization itself in terms of the law (reporting, tax regimes, etc.), including the
ethics of the organization [11, p. 117-118].

The principle of freedom of establishment (foundation) of a legal entity (first
introduced in the Single European Act, 1987) covers the concept of “company”
and “firm”, which include organizations created in accordance with civil or
commercial law, including cooperative associations or other private or public
law entities, with the exception of those who are not profitable (Article 54 TFEU).
In addition, the rules of the contractual part provided for the principles of
cooperation with charitable organizations (23 Declaration of the Maastricht
Treaty, 1992), the inviolability of religious and non-confessional or philosophical
organizations, as well as interaction with sports associations (Articles 11, 29 of
the Amsterdam Treaty, 1997).

Definition of the notions and the essence of non-entrepreneurial
organizations came to Europe from the US as a result of the research of the
category “non-profit organization”, because the named entities were not
considered fully as market participants. The TEC uses the phrase “non-profit
making” (Article 48 (2)) to distinguish between legal entities in the form of
companies and firms stipulated in article 43 of the TEC, which again does not
understand the meaning of such a definition: to distinguish between non-profit
activities or non-profit entities according to a report by Fontaine “Report on Non-
Profit Associations in the European Community» (1988), they are defined as
organizations within a permanent structure permitted by law, coordinating their
efforts in pursuit of a common goal without any intention to profit members of
the association. Thus, their features can be reduced to the following: 1) have a
permanent structure; 2) distribute altruistic goals; 3) have members who do not
distribute profits among themselves [4, p. 129-130].

All in all, these organizations, along with foundations, form the “third
sector» or civil society. Therefore, regulation can be carried out indirectly
through the establishment of appropriate rules for certain types of activities.
Thus, such activities include culture and recreation, education and research,
health, social services, environmental protection, housing development,
protection of law, philanthropy, professional activities. By contrast, a separate
activity may not have the features of a «third sector», such as a religious
congregation, political parties, cooperatives, etc. [10, p. 48-49].

The EU acquis of companies (hereinafter referred to as “company law») or
European Company Law was formed with the aim of wider and more functional
transition to harmonization of law not only in order to unify the rights of EU member
states regulating relations on the establishment and operation of organizations (in
including the capital market relations), but also, based on economic theory, to
develop regulatory principles to avoid gaps in law and legislation.
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In general, the company law consists of two levels: the company law formed
at the EU level and the company law in accordance with national legislation.
Consequently, the EU law is formed from the main part (Treaty Law), where the
form of fundamental freedom, namely freedom of creation (Articles 49, 54), takes
the first place: form and structural changes; freedom of movement of capital
(Article 63). However, there is the problem of obstructing the application of these
two principles by national legislation, and therefore they have a potentially
deregulating effect on national legislation. EU secondary law (Legislation)
consists of directives that ensure the harmonization of national law (without the
intention of full its unification). In addition, there are also General Principles of
the Little Importance that are not directed (unlike European contract law) to
universal unification [7, p. 13-15].

Company law directives apply to business entities, as the definitions refer
to organizations whose responsibilities are limited to shares or shares. However,
their significance for non-entrepreneurial associations and foundations is part
of the general understanding of the development of company law and the
regulation of the legal personality of legal entities as a whole. For example,
certain guidelines may provide the Seventh Company Reporting Directive or the
Eleventh Regarding Disclosure.

Freedom of association may concern not only the association of
individuals, but also legal entities. In view of this, it is necessary to distinguish
between non-entrepreneurial and business legal entities in the EU, in
accordance with the Draft of Ninth Company Law Directive. The mentioned act
has not yet been found with due support since the nature of the groups of
companies varies in the member states of the EU. In particular, it can only be
about protecting the rights of participants, equality of participation or the
competence of such a group. As a result, the position prevails that the existing
form of the European Society (SE) is sufficient [3, p. 307].

The final element analysis acquis EU to non-entrepreneurial associations and
foundations is to regulate the legal status of supranational organizations with non-
entrepreneurial nature, including already existing European Economic Interest
Grouping — EEIG and European Cooperative Society — SCE, as well as the proposed
European Foundation — FE and European Association (AE).

Today, according to paragraph 15 of the EU Strategic Framework and EU
Action Plan, the development of the right to freedom of association, in particular,
in labour relations, as one of the four universal standards of labour law, continues.
In addition, the development of relations in non-entrepreneurial societies and
foundations occurs indirectly through the interaction of EU institutions with civil
society within the framework of the development of agricultural co-operation,
consumer protection (ECC-net, European consumer centres network),
development of culture and education (Pan European Federation, Cosme, Horizon
2020), trade union activity, health care, volunteering, etc.

Consequently, contractual regulation in the EU does not directly determine
the status of non-entrepreneurial societies or foundations or relations in these
entities. These are the general principles of freedom of creation (association), as
well as the indirect regulation of relations with non-entrepreneurial spheres of
functioning of the EU (health care, sports, religious activities, etc.). The practice
of the European Court of Human Rights regarding the criteria for ensuring the
right to freedom of association and property rights, as well as the regulation of
the legal status of supranational organizations (EEIG, SCE and prospective FE,
AE) serves as a benchmark for national legal regulation.
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ITUBIABHI BITHOCHHH Y HEIIIAIIPUEMHHUIIBKHX TOBAPHCTBAX TA
YCTAHOBAX: CYYACHHM CTAH PETYAIOBAHHS TA ITEPCIIEKTHUBH
AZIATITAILII 1O ACQUIS €C

Kouun B. B., kaHauaat IopugUIHUX HAYK,
3aBigyBay BiAIiAy METOLOAOTII IPHUBATHOIIPABOBUX
nocaimkeHb HaykoBo-mocaimiHOTO iHCTUTYTY
IIpUBATHOTO IIpaBa i IMiANIpUEMHUIITBA iM€eHi
akageMmika ®@. I'. Bypuyaka HAIIpH Ykpainu (Kuis)

Karo4oBi caAoBa: HEOiAIIPHEMHHIIBKE TOBApPHCTBO, YyCTaHOBa, cBoboga
o0’emHaHHSI, acquis communautaire, HagHAaIliOHAABHI OpraHi3arltii.

Crarta posragnae HEOIAIPHEMHUIILKI oOpraHizariii depe3 NOpuU3My imeH
CYCITIABHOTO iHTEepecy gK IA00aAbHOI METH IX CTBOPEHHS, a TAKOXK MOXKAWBOCTI
peaaizanii mpuBaTHOTO iHTEpPECY 03 MeTH OTPUMaHHS NpuOyTKy. B niepiry gyepry
WaoeTbCs IIPO IIpaBO Ha CBOOOAy oOO0’€MHAHHA K IIEPeOyMOBY CTBOPEHHS
acomianiii. lle mpaBo nepenbadeno 4. 1 cr. 20 3arasbHOi Aekaaparii mpas
AIOWHH, 30KpeMa IIIoJ0 IIpaBa Ha cBoOoAy MHUPHUX 300piB i acoliarliii, a Takoxk
y 4. 1 cr. 11 KouBeHIIii Ipo 3aXUCT IpaB AIOAWHH i OCHOBOIIOAOKHUX CBODOO.
[elo iHIITy MeTy IIepecAifyioTh 3aCHOBHUKHU IIPUBATHUX yCTAaHOB. BinmosimgHo
OO0 IX ICTOPHUYHOIO PO3BUTKY COILIaAbHOIO II€PEAYMOBOIO iX CTBOPEHHS €
peaaizania iaaHTPOMIYHUX 3aBAaHb. 3 IOPUAWYHOI TOYKHU 30py HAETbCS IIPO
HEOOXiHICTh BHIIA€HHS TI€BHOTO MaifHa HOBOCTBOPEHIi#H IOpHUAWYHIA 0cobi 3
METOI0 ydYacTi y LMBIABHUX BigHOCHMHax. ToMy cyOcTpaToM CTBOPEHHS €
o0’emHaHHS (abo BumiaeHHd) matiHa. lOpuamdHa ocoba y €BporeicbKoMy ITpaBi
JOCHUTH IaBHO PO3TASIAETHCS K IpaBocyb’eKTHA opraHizallisa. HuHi y 3B’a3Ky i3
mporecaMu  yHicpikaiii Ta rapmonizaiii ocobauBoi Habupae acquis
communautaire (acquis) («ZIOpPOOOK CITIABHOTH»), TII0 BKAIOYAE aKTHU
3akoHomaBcTBa €C (ase He OOMEXYeThCS HUMH), MPUHHATI B paMKax
€Bporneicbkoro criBroBapucTBa, CHiAbHOI 30BHIITHBOI IIOAITHUKU Ta IIOAITHKU
6e3neku i CriBnpari y cdepi rocturii Ta BHyTpillIHiX cripaB. [JoKu mepeBakae
IO3UIlig, MI0 icHyr049oi popMU €BpoIrlericbKOro ToBapuctBa (SE) € moctaTHBO.
OctanHHIM eAeMeEHTOM aHaaidy acquis €C 110710 HEMAITPUEMHHUIIPKHX TOBaApPUCTB
Ta YCTAHOB € PETryAIOBaHHS [IPAaBOBHUX CTATYCiB HaAHAIIIOHAABHUX OpraHisallii,
110 MaloTh HENiANPUEMHHUIILKY IIPUPOAY, 30KpeMa BKE iCHYyI0Yi €BpOoNneMChHKi
00’emHaHHa eKOHOMIYHUX iHTepeciB (European Economic Interest Grouping —
EEIG) Ta eBpomedcwski KoomepaTuBHiI ToBapucrBa (European Cooperative
Society — SCE), a Takox IIpOIOHOBaHi €Bporeilicbka ycraHoBa (European
Foundation — FE) Ta eBponeticbka acoriaiiis (AE). [JlorosipHe peryatoBaHHg B €C
OesrnocepeHBLO HE BH3HA4YAE CTATyCy HEIiAIIPHUEMHHUIIBKUX TOBapHUCTB YH
ycTaHoB, a60 BiIHOCHH y IIMX TOBapHCTBaX Ta yCTAHOBAaX. MaeThes mmpo 3arasbHi
IPUHIIMIIN CBOOOAM CTBOPEHHd (acoliallii), a TakKoOXK oIlocepeaKoBaHe
PETYAIOBaHHS BiTHOCHUH IIOM0 HENiIANIPUEMHHUIILKUX cep dyHKITioHyBauHd €C
(oxopoHa 3m0POB’d, CHOPT, peAiriiHa MOigAbHICTBL TOIIO). OpiEHTUPOM [AS
HaIliOHAABHOT'0O IIPABOBOT'0 PETYAIOBAHHS CAYTY€E IIPaKTHUKa €BPOINENCHKOTO Cyay
3 IpaB AIOQUHU II0/I0 KPUTEPIiB 3abe3rieueHHs IIpaBa Ha cBOOoaMy acolaliii Ta
IIpaBa BAAQCHOCTI, a TaKOXK PETyAIOBAaHHS IIPaBOBUX CTATyCiB HaAHAIliOHAABHUX
oprasizauiii (EEIG, SCE Ta nepcnektuBHux FE, AE).
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HaykoBo-mocaifHUH iHCTUTYT IIPUBATHOTO IIpaBa i DiAIpUEMHHUIITBA iMeHi
akagemika ®. I Bypuaka HAIIpH VYkpaiHu € 3aCHOBHUKOM €AEKTPOHHOTO
HaykoBoro KypHaay Ius Privatum (legal doctrine and practice/mpaBoBa
JOKTPHUHA i MIpaKTUKA) Ta Ma€ aMbOiTHY MeTy HaJaTH HOMY CTaTyC MizKHAPOHOTO
draxoBOoro BUAAHHS. 3 OTASAy Ha 1ie, 3alIPOIIyEMO O CIIiBIIpalli BITYM3HAHUX Ta
iHO3eMHUX (paxiBIIiB y raaysi IpuBaTHOIO IIpaBa.

BupmanHsa mnaaHyeThCcd OBOMa MOBaMM (aHTaifickka Ta yKpaiHcbka) 3
nepioguuHicTIO ABiYi Ha pik. CraTrTi npuiiMaroTbCcd A0 1 KBITHS AL IIEPIIOTO
HOMEPY y POLli, a TaKOXK [0 1 KOBTHS [IASI APYTOro HOMEPY y POLIi.

IH®OPMAILIA OASI ABTOPIB:

Pykonuc mnoTpiOHO HaaCHAaTH B €AEKTPOHHOMY Bapiauti (.doc Bepcii
Microsoft Word) Ha agpecy peakoaerii: ndippp@adamant.net 3 IpUMITKOIO — OAS
Ius Privatum. HasBu ¢atiniB MawThk BIiAIOBigaTH IIPI3BHILy aBTOpa
(petrenko.doc.).

[Ipocumo mo crarTi momaTtu oTo aBTOopa y popMmati .jpeg y IIPOHOPILii
15x10.

CraTrti mpuiiMaroTbCad YKpPaiHCBKOIO Ta AaHTAIMCBKOI0 MOBAMHU O0OCATOM
20000-40000 3HakiB (12-24 CTOPIHOK).

Acmipant Ta 3mo0yBadi  IIOJAIOTH  PeLeH3il0  (CKaHOBaHWM i
PO3aApyKOBaHUH BapiaHTH).

PenakilifiHa Koaerisg >XypHaAy 3aAuIIae 3a coOOI0 IIpaBoO pelieH3yBaTH,
penaryBaTH Ta IIPOBOAUTH Binbip crarTel.

Cratti, opopMAEHi 3 TTIOPYIIEHHSIM BUMOT, HEe OyAyTh PO3TASHYTI.

Marepiaan, ormyOaikoBaHi B KypHaai, BigoOpazkaroTh ITOTASAN aBTOPIB, 9Ki
He 3aBXIU MOXKYTb 30iraTucs 3 O3ULLEI0 PENaKIiHHOI KOAETil.

HeraapHimme Bwu Moxkere o03HaWlOMUTHCA Ha calTi 3a alIpecoro:
http:/ /ndippp.gov.ua/content/ius-privatum

PeoaxuyiliHa Kosezis
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